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I 

a District Court of the United States 

for the District of Columbia. 

Equity No. 61276 

Oba Lee Marlin, Plaintiff, 
vs. 

Robert J. Hoage, Deputy U. S. Employees’ Compensation 
Commissioner for the District of Columbia, Mur ctal 
Life Insurance Company of Baltimore, Inc., and hiEw 
Amsterdam Casualty Company, Inc., Defendants, 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

I 

1 Amended Bill of Complaint for Mandatory 

Injunction, Etc, 

Filed June 12,1936 

In the Supreme Court of the District of Columbia ' 

Holding an Equity Court | 

Equity No. 61276. 

Ora Lf.f Marlin, Plaintiff, 
vs. 

Robert J. Hoage, Deputy U. S. Employees’ Compensation 
Commissioner for the District of Columbia, Mutual 
Life Insurance Company of Baltimore, Inc., and hfEw 
Amsterdam Casualty Company, Inc., Defendants, 

With leave of Court the plaintiff, Ora Lee Marlin tiles 
this her amended bill of complaint, and respectfully rej)re- 
sents:— 
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1. That she is a citizen of the United States, a resident 
of Nashville, Tennessee, and files this bill for review of 
the decision of the findings of the defendant Robert J. 
Hoage, as aforesaid, pursuant to the provisions of the Act 
of Congress, approved March 4, 1927, 44 Statutes, 1424; 
33 U. S. C. A. Sec. 901, et. seq., made applicable to the Dis¬ 
trict of Columbia, by Act of May 17, 1928, 45 Stat. 600; 
(Title 19, Sec. 11 and 12, D. C. Code, 1929), known as the 
‘‘Longshoreman’s and Harbor workers’ Compensation 
Act,” to whicii reference is made, and prayed that the same 
may be taken and read as a part of this bill of complaint 
as though fully incorporated herein. 

2. That the defendants, Robert J. Hoage, Mutual Life 
Insurance Company of Baltimore, and New Amsterdam 

Casualty Company Inc., are sued respectively, as the 
2 Deputy U. S. Commissioner, the employer, and the 
insurance carrier, on the insurance bond incident to 
the employment and death of the husband of plaintiff, Wil¬ 
liam E. Marlin. 

3. That on February 25, 1935, William E. Marlin, hus¬ 
band of plaintiff, was killed in the Town of Takoma Park, 
Maryland, while riding as a passenger in an automobile 
driven by a superintendent of insurance, while on business 
of his employer, said automobile in which they were joint 
occupants being in collision with a coal truck, operated by 
a non-joint tort feasor, non-resident, and one not subject 
to the aforesaid Act of Congress. 

4. That on the aforesaid 25th day of February, 1935, 
plaintiff by counsel made application to the Deputy Com¬ 
missioner, fbr $200. burial allowance, of which the em¬ 
ployer and insurance carrier had notice, which the insur¬ 
ance carrier declined to advance, conten^ng decedent was 
not survived by any dependents compensable under the 
aforesaid Act of Congress. 

5. That on July 9, 1935, no award or payment of com¬ 
pensation having been made to plaintiff, she made applica¬ 
tion to the Deputy Commissioner to sue the third person 
non-joint tort-feasor, a non-resident as aforesaid, reserving 
the right to claim compensation, and filed her suit in that be¬ 
half at Rockville, Maryland, on July 31, 1935, in which suit, 
the insurance carrier declined to join. 
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6. That said suit was predicated on the legal liability of 
said third party, upon the allegation of witness who two 
days before trial, repudiated his statement as to clearly 
demonstrate the absence of legal liability in said xhird 
party, and to raise the irrebuttable presumption of, con¬ 
tributory negligence in said suit; that plaintifl- was 

3 also confronted with a motion to dismiss saiq suit 
for non-compliance with a rule for security fori non¬ 
resident costs, with which she could not comply, an4 was 
subjected to indeterminate delay by reason of the death of 
the principal defendant, with the inescapable conclusion of 
the improbability of recovery either in the original proceed¬ 
ing or on appeal. 

7. The predicament of plaintiff was then unknovn to 
defendant in said law suit, who was, by counsel endeavor¬ 
ing to effect a settlement. That all tenders in that behalf 
made were declined until the concurrence of the predica¬ 
ment of plaintiff as set out in paragraph 6 hereof, mac e ac¬ 
tion on the part of plaintiff imperative. This was related 
to the Deputy Commissioner who made inquiry concerning 
what, if any prejudice resulted to plaintiff, and also to the 
insurance carrier who then declined to consent to the ac¬ 
ceptance of any settlement. 

8. That on the 3rd day of February, 1936, the insu]*ance 
carrier and the employer having made no award or pay¬ 
ment of compensation, and having declined to act on in¬ 
formation given as the necessity of accepting the tender of 
defendant in said suit, plaintiff by counsel accepted the sum 
of $1995. in an agreed verdict before a jury regularl^^ em¬ 
paneled and sworn, and entered said suit satisfied of rdcord. 

9. That the employer and insurance carrier still resisting 
her claim to compensation, and not making an awai-d or 
payment of compensation, she did, by counsel, on Febifuary 
29, 1936, make demand for a hearing before the Deputy 
Commissioner for a hearing, which demand clearly r 
the issues and scope to be covered in said hearing. A 
of said letter being hereto attached and made a part he 
and marked for identification Plaintiff’s Exhibit “A’t. 

10. That on March 21, 1936, pursuant to notice, 

4 hearing was had, testimony taken, which by stimula¬ 
tion of counsel is hereby made and prayed to be| read 

and taken as a part of this bill of complaint, as though in- 


aised 

copy 
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corporated herein; and plaintiff, makes reference to her 
formal claim for compensation with the right to sue the said 
third person non-joint tort feasor, and marks the same for 
identification Plaintiff Exhibit to the formal finding 

of fact and rejection of her claim, hereinafter referred to, 
and marks the same for identification and reference as 
Plaintiff’s Exhibit “C”. 

11. That with knowledge of the verdict by agreement for 
$1995. the deputy Commissioner at said hearing failed and 
refused to go into and consider the necessity for the pro¬ 
cedure taken by plaintiff, and declined to let the wdtness 
Miley, (Record p. 72), state for the record that it was his 
changed testhnony which made the absence of legal lia¬ 
bility apparent, and demonstrated the claim against the 
third party groundless; that both the insurance carrier 
counsel and the Deputy Commissioner, undertook to exam¬ 
ine plaintiff counsel on the mode and propriety of his pro¬ 
cedure, but declined and refused to permit plaintiff counsel, 
(Record pp. 72, 90, 91, 92, and 93), (in the consideration of 
the fact that insurance carrier had not availed of the op¬ 
portunity to join in said suit,) to state for the record and 
demonstrate no prejudice to the insurance carrier or the 
employer, that said verdict by agreement was a peace offer¬ 
ing, a gratuity and manifestly in favor of the defendants, 
and to show that said suit, though at its inception mis¬ 
takenly believed to be predicated on legal liability, was in 
fact void of legal liability and groundless. 

12. That notwithstanding the record and issues 
5 before him, the insurance carrier and the employer, 
offered no witness, (Record p. 3), or evidence to show 
that they had complied with the law, in filing timely a con¬ 
troversion, or in making an award of payment of compen¬ 
sation, as to give them any rights of subrogation to her 
suit under the act, against the said third party; that the 
insurance carrier, employer, and Deputy Commissioner, 
offered no witness, evidence or record, to show that the 
employer and insurance carrier had been prejudiced or 
damaged by the procedure; that the verdict by agreement 
was a double recovery, and in addition to an award and 
payment of compensation made; or that it was anything 
other than a bargain for peace and gratuity, or that it was 
unfair and unreasonable and not in the interest and for 
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the benefit of the employer and insurance carrier; or that 
there was legal liability in said third party tort feasor, 
defendant in said suit. 

13. That the employer, insurance carrier and Deputy 
Commissioner offered in evidence no witness, recor^ or 


testimony, that any award or payment of compensation had 
been made to effect in the employer and insurance carrier 
an assignment of her right of action against the said tliird 
person defendant in said law suit, or to give said employer 
and insurance carrier subrogation rights therein; or j:hat 
they had performed any condition precedent under the 
statute to divest her of her rights therein, or in and to her 
law suit, or to give to said employer or insurance carrier 
any interest in or control thereover. | 

14. That the Deputy Commissioner declined, as plaintiff 
avers to go into these matters and grievously erred id de¬ 
clining to hear testimony thereon; yet, nevertheless, 

6 as plaintiff avers, although she tendered her reco'^ery 
in the full sum of $1995. (Record p. 91), as an offset 
to the compensation to which the employer and insurance 
carrier were liable, the Deputy Commissioner found ks a 
matter of fact that the plaintiff was the widow of decepent, 
and was compensable under the act, but that, her claim 
should be rejected because she had made a recovery by 
agreement on verdict, and this, notwithstanding the fact, 
as plaintiff avers, the said suit had been demonstrated to 
be groundless, that there was no legal liability in said third 
party tort feasor defendant in said suit, that said recoWry 
by agreement on verdict was not a double recovery to plain¬ 
tiff, was not prejudicial to the employer and insurance car¬ 
rier, but was a bargain for peace, and in and for their in¬ 
terest and benefit of the employer and insurance carrier. 

15. That the finding of the Deputy Commissioner, Ex¬ 
hibit *C’, enables the insurance carrier who for considera¬ 
tion and as a compensated surety to repudiate its obligation 
under the aforesaid Act of Congress; that the findings of 
the Deputy Commissioner is unreasonable, ill-advised, arbi¬ 
trary and capricious and is not in accordance with law, but 
is contrary to the Act of Congress aforesaid; that he so 
interpreted the said Act of Congress as to ill-bargaiiL and 
deny to plaintiff her Constitutional Rights, in this thkt the 
said Deputy Commission, did, in effect hold, that absent 
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any prejudice to the insurance carrier, who as a compen¬ 
sated surety, had made no award or paid any compensation 
under the aforesaid Act of Congress, to plaintiff, (as to 
effect an assignment from plaintiff of her rights in and to 
said law suit against the said third party defendant 

7 in said law suit, and to subrogate it, the said insur¬ 
ance carrier, to control the law suit against said third 

party tort feasor), said plaintiff could not agree to a ver¬ 
dict without the consent of the said insurance carrier surety, 
notwithstanding the fact it had declined to join as party 
plaintiff in said suit; 

16. That the aforesaid mentioned Act of Congress is 
remedial in nature and one to be liberally construed in 
favor of plaintiff, yet the said defendant Deputy Commis¬ 
sioner misconstrued the said Act of Congress Section 33, 
and particularly sub-section (g) and reference therein to 
sub-section (e), as to defeat the right of plaintiff to com¬ 
pensation, and to allow the insurance carrier surety assign¬ 
ment and subrogation rights to which it never attained, 
and to give to it a control by an imqualified consent to 
agreement of verdict in said law suit, and take away from 
plaintiff her property right and control over said suit with¬ 
out due process of law. Plaintiff makes reference to the 
said Section 33, and attaches the same hereto marked for 
identification as Plaintiff’s Exhibit “D”. 

17. Plaintiff avers her claim for compensation having 
been rejected, she has suffered great loss and damage, and 
great loss and damage will result unless this Honorable 
Court by mandatory injunction directs the entry of an 
award, and enjoins pendente life and permanently the entry 
of said order rejecting her claim, pending final disposition 
of this cause. 

WHEEEFOEE, the premises considered, plaintiff prays: 

1. That the United States writ of subpoena issues against 
the defendant Eobert J. Hoage, Deputy United States Em¬ 
ployee’s Compensation Commissioner, the Mutual Life In¬ 
surance Company of Baltimore, Inc., and the New Amster¬ 
dam Casualty Company, defendants, herein, requir- 

8 ing them to appear herein, by a day certain to be 
named therein and answer the exigencies of this Bill 

of Complaint. 
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2. That a mandatory injunction issue out of this C|urt 

directing the defendant Eobert J. Hoage, Deputy Commis¬ 
sioner to make an award of compensation to plaintiff, pra 
Lee Marlin, considering the tender of the $1995. recovery 
in her suit, in the computation of such award. | 

3. That an injunction issue pendente life and perma¬ 

nently, restraining the defendant Robert J. Hoage, from 
entering of record the rejection of plaintiff’s claim, and 
requiring the said defendant to vacate and set aside the 
same. I 

4. That the Court review the order of the Deputy com¬ 
missioner rejecting her claim, consider the law and| the 
application thereof made to the plaintiff’s case. | 

5. That the Court pass an order directing the Deputy 

Commissioner to enter an award of compensation, bprial 
expense and attorney’s fees, in conformity to the aforesaid 
Act of Congress. I 

6. That the plaintiff may have such other and fuifther 
relief as to this Honorable Court seem meet and proper 
and the nature of the case may require. 

ORA LEE MARLIN 

Plaintiff. 

FRANK R LONO 

Attorney for Plaintiff. 

State of Tennessee, 

Davidson County, ss: | 

Ora Lee Marlin, being first duly sworn on oath deposes 
and says that she has read the foregoing bill ofjcom- 
9 plaint by her subscribed and knows the contents 
thereof; that the matters and things stated of her 
own knowledge are true and those stated on infonriation 
and belief she believes to be true. i 


ORA LEE MARLIN 


Subscribed and sworn to before me this 10 day of 
1936. 

G. HUME MARSHALL 

(Notarial Seal) Notary Public, Davidson 

Co. Term. 


June, 


My Commission Expires Jan. 4th, 1937 


-I—• 
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Copy of Plaintiff’s Exhibit A.” 

Law Offices 
FRANK R. LONG 
921-923 Denrike Building 
1010 Vermont Avenue 
Washington, D. C. 


Phone District 4666 
Phone Kensington 217 

' February 29, 1936. 

Hon. R. J. Hoage, Deputy Commissioner, 

D. C. Compensation Commission, 

Ouray Building, 805 G. St., N. W., 

Washington, D. C. 

RE: Fatal #2282-3 Mutual Life Insurance Co. of Balto., 

Wm. E. Marlin. 

Dear Mr. Hoage: 

Permit me to acknowledge the receipt of a copy of Simon, 
Koenigsberger & Young, signed by J. H. Reis, that you 
sent to me under date of February 27th, 1936, in w’hich they 
alleged a settlement of a suit of the above mentioned death 
claim was effected with the third party absent their con¬ 
sent and knowledge. 

In this connection your record should show that 
10 at the time of the death, February 25th, 1935, an 
effort was made by you as well as myself to have 
the insurance company advance a funeral allowance, which 
was declined; March 8, 1936, they filed an original contro¬ 
version; July 9, 1935, after tendering the insurance com¬ 
pany an opportunity of joining with claimant in a suit 
against the third party, (which was declined), and election 
to sue said party was filed. Thereafter, they were advised 
of the progress of said suit against said third party, and 
were advised and had knowledge of the proposed settle¬ 
ment ; they w^re informed of the amount of said settlement 
and advised in person that the best judgment of the attor¬ 
ney for claimant dictated that such settlement should be 
accepted; they were advised of the problems of proof, of 
negligence, contributory negligence and of the death of the 
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principal defendant, the legal implications of all of jwhich 
to them were well apparent, as well as the trial ancj jury 
system prevailing in the nearby counties. No objection 
was interposed by them in support of their controversion; 
with ample opportunity therefor, and the settlement made 
was in their interest by way of deduction of any compen¬ 
sation allowed upon hearing and determination by your 
Commission. 

The controversion concedes jurisdiction, and the right 
of vour Commission to hear and determine; should not be 
prostituted by their claim of sanctuary of a law or pro¬ 
vision of the statute in in view of the controversion filed, 
contending as it does, inapplicability to hold them to their 
legal obligation under their policy and the law. 

I respectfully urge that you set this case for hearing. 

Very truly yours, 

FRANK R LONG 
L. 


Plaintiff’s Exhibit 

District of Columbia Workmen’s Compensation ^.ct 
Office of Deputy Commissioner 
Washington, D. C. 

Notice of Election to Sue (Disability or Death Claim) 

(To be submitted in duplicate to Deputy Commissioner) 

1. Name of employer. MviuaH Life Insurance Company 
of Baltimore, Md. 

2. Office address: Commercial National Bank Build- 
11 ing, Washington, D. C. 

3. Name of injured or deceased: William E. Marlin. 

4. Address Takoma Park, Maryland 


5. Date of Accident: February 25th, 1935. Date\ dis¬ 
ability began or death resulted: Feb. 25,193 

6. Place of accident: Takoma Park, Md. - 

7. Average daily wage: $8.00- 

8. Cause of accident: Collision. - 

9. Nature of injury: Internal hemmorhage -— 

10. Name of attending physician: L. R. House, Md. Ta¬ 
koma Sanitarium Hospit 
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11. Address: Takoma Park, Md. - 

12. I, or the undersigned, hereby elect under section 33 

of the Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act to pursue my remedy against a third party, to-wit: 
P. H. Oickle - 

but make claim for compensation for any deficiency be¬ 
tween the am so recovered and the amount provided by 
the said act, and in support of my claim make the following 
statement of facts. 

My attorney’s name is: Frank P. Long, 921 Denrike 
Building, Washington, P. (7.- 

Dated June , 1935.- 

(in disability case injured signs here): 


(Name) . (Address) 

(In death case all dependents desiring to sue third party 
sign here): 

Mrs. Ora Lee Marlin, 205, Hancock St., 39 Wife. 
(Name) (Address) (Age) (Relationship 

to Dec 

Ruby Mae Marlin 205 Hancock St. 22 Daughter 
(Name) (Address) (Age) (Relationship 

to Dec) 


12 Plaintiffs Exhibit 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 
Compensation Order Rejection of Claim 
Case No. 2282-3 Fatal. 

In the Matter of the claim for compensation under the Dis¬ 
trict of Columbia Workman’s Compensation Act. 

Mrs. Ora Lee Marlin, Claimant. 

vs. 

MxjTiJiJL. Life Insurance Company of Baltimore 
New Amsterdam Casualty Co. Insurance Carrier 

Such investigation in respect to the above entitled claim 
having been made as is considered necessary and a hear- 
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ing having been duly held in conformity to law, the Deputy 
Commissioner makes the following: j 

Findings of Fact I 

THAT on the 25th day of February, 1935, Williarji E. 
Marlin, hereinafter referred to as the ‘‘employee’’, wis in 
the employ of the employer above named, whose address 
is Commercial National Bank Building, 14tli and G. Streets, 
Northwest, Washington, District of Columbia; that the 
employer was subject to the provisions of an Act of Con¬ 
gress approved May 17, 1928, entitled “An Act to provide 
compensation for disability or death resulting from injury 
to employees in certain employments in the Distric^t of 
Columbia, and for other purposes”; that the liability of 
the employer for compensation under the said Act was 


insured by the new Amsterdam Casualty Company; |that 
on the said day William E. Marlin, while in the employ of 
the employer above named as an insurance solicitorl and 
collector, sustained personal injury which arose out oi^ and 
occurred in the course of his employment and resulted in 
his disability; that while so employed the employee was 
riding in a car with one, Paul L Miley, when the automobile 
of which he was an occupant was in collision with a coal 
truck operated by a third party; that as a result thereof the 
employee suffered personal injury from which he diqd on 
the same day; that the claimant herein filed claim for com¬ 
pensation on February 8, 1936, as the surviving wife of 
deceased employee; that on July 9, 1935, the claimant!filed 
an election to sue, and that the State of Maryland brcjught 
suit to the use of the claimant herein and for her daughter 
for damages by reason of the injury sustained by the em¬ 
ployee and husband of the claimant herein; that a com¬ 
promise settlement was made between claimant 
13 through her counsel and the third party without the 
written consent of the employer or insurance carrier 
herein; that settlement was made in behalf of the claimant 
in the amount of $1995.00 including attorney fees, and that 
by reason of the said settlement the claimant is birred 
from other remedies in accordance with Section 33 (^) of 
the Act. ! 
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Upon the foregoing findings of fact, it is ordered by the 
Deputy Commissioner that the claim for compensation be 
and it is hereby REJECTED for the following reason: 

1.—That the claimant having made a compromise settle¬ 
ment with the third party without the written consent of 
the employer or the insurance carrier herein, is barred 
from other remedies and benefits under the provisions of 
the above entitled Act. 

Given under my hand at Washington, D. C., this third 
day of April, 1936, (Sgd.) R. J. Hoage (B), Deputy Com¬ 
missioner, District of Columbia Compensation District. 

PROOF OF SERVICE —hereby certify that a copy of 
the following compensation order was sent by registered 
mail to the claimant, the employer, the insurance carrier, 
and the attorney for the claimant, at the last known ad¬ 
dress of each as follows: 

FAME, Mrs. Ora Lee Marlin, Address, 205 Hancock St., 
Nashville, Tenn. 

Mutual Life Ins. Co. of Baltimore, Commercial National 
Bank Building, Washington, D. C. 

New Amsterdam Casualty Co., 340 Woodward Bldg., 
Washington, D. C. 

Frank R. Long, 1010 Vermont Ave. N. W. Washington, 

D. C. 

Mailed April 3,1936. “R. J. Hoage ” (B), Deputy Com¬ 
missioner. 


Stipulation 
Filed May 16,1936 

The plaintiff and defendants in the above-entitled cause 
hereby stipulate and agree to consider the transcript of 
the testimony taken before Robert J. Hoage, Deputy Com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, on March 23, 1936, in the case of Mrs. Ora Lee 
Marlin vs. Mutual Life Insurance Company of Baltimore, 
employer, and New Amsterdam Casualty Company, insur¬ 
ance carrier, Case No. 2282-3, as an exliibit to the bill of 
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complaint filed herein, said transcript of testimony tp be 
identified as plaintiff’s exhibit and prayed to be 
14 read as part of plaintiff’s bill. 

FRANK R LONG 
Attorney for plaintiffs 
Ora Lee Marlin, 

LESLIE C. GARNETT 
United States Attorney, 

ALLEN J KROUSE 
Assistant United States 


Attorney, | 

Attorneys for defendant 
R, J, Hoage, 

SIMON KOENIGSBERGER & 
YOUNG 

JULIAN H. REIS 
Attorneys for defendant 
New Amsterdam Casualty 
Company, 


Stipulation, 

Filed December 23, 1936 


It is hereby stipulated by and between plaintiff, appel¬ 
lant, and the defendants, appellees, that the following are 
those portions of the record and transcript of the proj3eed- 
ings and transcript of testimony taken at the hearing be¬ 
fore the defendant R. J. Hoage, as Deputy Commissioner 
for the District of Columbia, on the 23rd day of M^rch, 
1936, which are material on the appeal noted in the ^bove 
entitled cause, said transcript having been made a pa^ of 
the amended bill by stipulation of Counsel filed i4 the 


Court below. | 

At said hearing the plaintiff, Ora Lee Marlin, was pres¬ 
ent in person and was represented by her counsel I|rank 
R. Long, Esq., and the defendants. Mutual Life Insurance 
Company, of Baltimore, the employer, and New Amsterdam 
Casualty Company, the insurance Carrier were represented 
by Messrs Lawrence Koenigsberger and Julian H. Reis. 
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Mr. Long stated for the record that he had several wit¬ 
nesses, and MrJ Reis stated for the record that he had no 
witnesses. 

There was filed over objection of plaintiff on behalf of 
the employer and insurance carrier a supplemental de¬ 
tailed controverting notice in which was set up as a bar to 
the allowance of compensation a settlement of the suit filed 
in the State of Maryland by plaintiff, for damages growing 
out of the death of William E. Marlin, the employee, with¬ 
out the written consent of the employer or of the insurance 
carrier. 

Before the Deputy Commissioner proceeded with the tak¬ 
ing of testimony, the following occured: 

Mr. Long: In the first place, your Honor, you will 
16 recall this man was killed on the 25th day of Feb- 
mary, 1935, and that afternoon, I contacted this 
office and Mr. Reis, endeavoring to get an allowance of 
$200. to ship the body home. 

The Deputy Commissioner: (interposing): We under¬ 
stand that. 

Mr. Long: Thereafter, I tried to get Mr. Reis to join with 
me in a suit against the third party, which he declined to 
do. As I stated in the record before, every procedure in 
this case has been predicated and forced upon me, and 
they have forced me to proceed cumulatively. I did not 
want the election, and I was satisfied to rely upon the 
Commission in-so-far as the widow was concerned. I did 
file an election in this suit when they filed that controver¬ 
sion, and it left me in the dark. I tried to get Mr. Reis to 
join me in a ^uit against the third party, but he would not 
do so. Now when I proceeded to file my suit, I had before 
me a statement of what Mr. Miley testified in the record of 
the preliminary hearing at the police court at Rockville, 
wherein it w^s proposed to hold him for the action of the 
Grand Jury, and (at) that hearing Mr. Miley testified to 
the fact that he had brought his car to a complete stop,— 

The Deputy Commissioner: (interposing): I am not in¬ 
terested in that part of it. That is a question of personal 
fault that does not have any standing before me at all. 

Mr. Long; It relates to this question: When we came 
subsequently to the trial of the case, Mr. Miley recollected 
something Afferent, that he did not stop before he drove 
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into the arterial highway, and I therefore would not ast: the 
man to stultify himself in the Court; we were confronted 
with the absence of legal liability to recover, and we met 
that situation by a settlement, which as you know— 

The Deputy Commissioner: (interposing); Let us find 
out what recovery was made. 

I am not going to proceed with the hearing of the case 
if your rights have been prejudiced Mr. Long, I say that 
in fairness to everyone concerned. 

Mr. Long: That is right. 

The Deputy Commissioner: I cannot see, though, how by 
going ahead and proving the rights of this widow to com¬ 
pensation in any way is going to be prejudicial to your case. 

I won’t cut off any of the rights that you may ha\e or 
any of the rights the claimant has and there will be noljhing 
done here to prejudice the claimant’s rights, Mr. Long^, but 
I just want to see if we cannot get the record complete to¬ 
day while we have the witnesses here. 

Why not proceed, and if at the conclusion of the hearing 
you can advise me what further testimony is absoljitely 
necessary to cover the controversion so that your rights 
would not be at all prejudiced, that will be all right with me. 

Mr. Long: Yes, I do not despair of any fair dealiug by 
this Commission at all. 

The Deputy Commissioner: Then we will proceed, I take 
it that that is agreeable. 


Mr. Koenigsberger: Yes. i 

It was stipulated at the hearing that on Jtjly 9, 
17 1935, claimant had filed with the Deputy Coihmis- 

sioner her notice of election to sue, the material por¬ 
tions of which are the following:— 

“I, or the undersigned, hereby elect under Section 33 of 
the Longshoremen’s and Harbor Workers’ Compensation 
Act to pursue my remedy against the third party, to wit: 
P. H. Oickle but make claim for compensation for any de¬ 
ficiency between the sum so recovered and the amounti pro¬ 
vided by the said Act, and in support of my claim ma^e the 
following statement of facts.” | 

It was also stipulated that the claimant had file<^ her 
claim for compensation with the Deputy Commissioner on 
February 8, 1936. 



16 OEA lee' marlin vs. ROBERT J. HOAGB, ET AL. 

Thereupon certain testimony was taken bearing on the 
question of the dependency of the plaintiff on William E. 
Marlin, the deceased employee, which is not an issue in 
said appeal. 

Thereupon the plaintiff testified that she is the same Ora 
Lee Marlin who' was a co-plaintiff in a suit filed in the Cir¬ 
cuit Court of Montgomery County, Maryland, during the 
November term, 1935, against P. H. Oickle, of Clifton Park, 
Maryland; that she was represented in that case by Mr. 
Frank R. Long and Mr. Stedman Prescott of Rockville, 
who was associated with Mr. Long in that case; that a settle¬ 
ment was agreed upon in that case and she consented to it, 
and pursuant to that settlement a verdict was taken in the 
Circuit Court of Montgomery County, Maryland; that she 
was not present at the time that the verdict was rendered, 
but that she consented to the compromise on the basis of 
$1,995. for herself and received that amount; that said 
suit was filed to recover damages for the death of the said 
William E. Marlin resulting from the accident which was 
the basis of the claim then before the Deputy Commis¬ 
sioner ; that settlement was made on February 3, 1936, and 
that she received the money shortly thereafter. 

Thereupon certain other witnesses gave testimony bear¬ 
ing on the issue of dependency, which is not material to 
this appeal. 

Thereupon certain other witnesses gave testimony bearing 
on the issue of whether the death of said William E. Mar¬ 
lin arose out of and within the course of his employment, 
within the meaning of the Workmen’s Compensa- 
18 tion Law of the District of Columbia, which is not 
material on this appeal. 

Thereupon certain witnesses testified to the earnings of 
the employee which is not material on this appeal. 

Thereupon the employer and insurance carrier offered 
in evidence a certified copy of the declaration in a suit filed 
July 31, 1935, in the Circuit Court of Montgomery County, 
Maryland, by Ora Lee Marlin, against P. H. Oickle, Clifton 
Park, Maryland, and particulars of demand attached 
thereto. 

It is hereby stipulated that the said declaration claimed 
damages arising out of the death of the said William E. 
Marlin in the accident in which he was killed and which 
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accident is the basis of the claim for compensation hereijn; 
that said suit was predicated on there being legal liability 
in the said P. H. Oickle. I 

At the same time the said employer and insurance carrier 
otfered in evidence a certified copy of the docket entries |as 
follows: plea of not guilty filed in said cause; an entry j of 
November 11,1935, showing motion of defendant to lay jhe 
plaintiff under rule security for costs; an entry of motion 
for rule security for costs; an order of Court to shbw 
cause and service accepted, fded December 4, 1935; an 
entry of suggestion of death of defendant and order of 
Court making Margaret L. Oickle, Administratrix, pa|rty 
defendant, filed February 3, 1936; verdict in favor of the 
equitable plaintiff Ora Lee Marlin, widow, $1995.00; con¬ 
sent of the defendant to immediate entry of judgment on 
verdict, February 3, 1936; judgment on verdict entered on 
the same day, and judgment entered satisfied on the s^me 
day. I 

Record Page 72. Mr. Long; (Examination of Mr. Milby) 
Q. You were driving a car on Sligo Avenue at the time 
Mr. Marlin was killed? A. Yes. 

Q. You were present at the preliminary hearing in Rock¬ 
ville, when the question was up whether or not you shquld 
be held for the grand Jury? A. Yes. | 

Q. In that hearing you testified, did you not,-^ 

19 Mr. Koenigsberger, (interposing), I object on| the 
ground that the question of negligence is not ma¬ 
terial in this proceeding. 

Mr. Long: I understand that negligence is not material 
here. I wish to show, why the settlement as they alleged 
was taken; it had to be taken; I want to show the prol|)lem 
that claimant was confronted with in this suit. j 

The Deputy Commissoner: Of course, I do not think that 
is material before me, Mr. Long. 

Mr. Long: All right, I will withdraw the question. 
Record Page 90. Mr. Koenigsberger: Will you, (Mr. 
Long) stipulate that the verdict in this case was a consent 
verdict and was entered by consent of all parties tp the 
case pursuant to an agreement previously reached? j 
Mr. Long: It was a consent on terms imposed by the 
problems of proof. I 
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Mr. Koenigsberger: I think I am entitled to a ‘‘yes’’ or 
“no” answer to that question. 

Mr. Long: The record will show that we did not unquali¬ 
fiedly consent, and the answer is therefore, “no”. 

Mr. Koenigsberger: In what respect was the consent 
qualified? 

Mr. Long: By the problems of proof which were pre¬ 
sented subsequent to the preliminary hearing at Rockville, 
and on the approach of the trial several mitigating— 

The Deputy Commissioner: (interposing) There was a 
settlement made in the sum of $1995.? 

Mr. Long: Yes Sir, we tender the entire amount of the 
recovery of $1995. as an offset to the award. 

Mr. Koenigsberger: I still have not got an answer to 
my question. My question was not what caused you to 
consent to the verdict, but you said something about its 
being a conditional consent. What was that condition? 

Mr. Long: The conditions as I said were imposed by the 
problems of proof presented subsequent to the preliminary 
hearing. At the time the declaration was filed by me, I was 
proceeding on a set of facts that the defendant in that hear¬ 
ing, stated in that hearing that he had (to stop) stopped. 
Subsequently and before proceeding with this trial, and 
after I had filed suit— 

The Deputy Commissioner: (interposing), I do not be¬ 
lieve that is important in this record at all. What I want 
to know is this. There was a consent settlement. 

Mr. Long: Yes. 

Record Page 93. The Deputy Commissioner: Who rep¬ 
resented the employer in this proceeding? 

Mr. Long: No one that I know of, there was no one, Mr. 
Reis had declined to join in that suit. 

The Deputy Commissioner: Did anyone represent- 
20 ing the Mutual Life Insurance Company of Baltimore 
sign that agreement or agree to that settlement? 

Mr. Long: They did not. 

The Deputy Commissioner; Then it was entirely a settle¬ 
ment between the claimant and the third party, is that 
right? 

Mr. Long: That is right, but under a set of facts that 
made it necessary, and the law does not control that, and— 

The Deputy Commissioner; (interposing). And as I un- 
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derstand it you represented the claimant in making this 
settlement? 

Mr. Long: Yes. 

The Deputy Commissioner: That is all. 

In witness whereof, the parties hereto, by their respec¬ 
tive attorneys of record, have hereunto set their hand^ in 
the District of Columbia, this 23d day of December, l936. 

FRANK R LONG 
Attorney for Plaintiff 
Ora Lee Marlin 

ALLEN J KROUSE, 

AssH U. S, Atty 
Attorney for R, J. Hoag^, 
Deputy Compensation C\)m- 
missioner, | 

SIMON KOENIGSBERGERJ-Y 
Attorney for Defendants, 
Mutual Life Insurance Com¬ 
pany and New Amsterdam 
Casualty Company, Inc. 

21 Motion of Defendants Mutual Life Insurance Com¬ 
pany of Baltimore, et al., to Strike or to Disifi(iiss 
Amended Bill of Complaint 

Filed June 19,1936 

• «*•••••* 

Come now the defendants Mutual Life Insurance Com¬ 
pany of Baltimore and New Amsterdam Casualty Company, 
by their attorneys, and move the Court to strike out the 
amended bill herein filed, upon the ground that the same is 
in substance the same as the original bill herein, which was 
dismissed by the Court, and that no new material facts ap¬ 
pear therefrom; or, if said amended bill be not strickeiji as 
hereinabove moved, that said amended bill be dismisked, 
upon the following grounds: 

1. That said amended biU foes not state a cause of aciion 

against said defendants, or either of them. j 

2. That it appears from the face of said amended!bill 

that the findin g and order of the defendant HoageJ as 
Deputy United States Employees’ Compensation Cominis- 
sioner for the District of Columbia, is correct. I 


20 


ORA USE MARLIN VS. ROBERT J. HO AGE, ET AL. 


3. That it ai)pears from the face of said amended bill 
and the exhibits attached thereto that the plaintiff is pre¬ 
cluded from obtaining compensation by her act in com¬ 
promising her ^ claim against the third person without the 
written approval of the defendant New Amsterdam Cas¬ 
ualty Company or Mutual Life Insurance Company of Bal¬ 
timore. 

4. And other matters apparent upon the face of said 
amended bill and the exhibits attached thereto. 

SIMON KOENIGSBERGER & YOUNG 
I LAWRENCE KOENIGSBERGER 

Attorneys for Defendants New Amster¬ 
dam Casualty Company and Mutual 
' Life Insurance Company of Balti¬ 

more. 

22 Motion of Defendant Hoage to Dismiss Amended 

Bill of Complaint 

Filed June 24, 1936 

Now comes the defendant, Robert J. Hoage, deputy com¬ 
missioner, United States Employees’ Commission, by his 
attorneys, and moves this Honorable Court to dismiss the 
amended bill of complaint filed herein for the following 
reasons: 

1. That the amended bill of complaint filed herein does 
not state a cause of action and does not entitle the plaintiff 
to any relief in law or equity. 

2. That the amended bill of complaint, with exhibits, 
shows that the compensation order of April 3, 1936, com¬ 
plained of in the bill and made a part thereof as plaintiff’s 
exhibit “C”, is in accordance with law. 

' LESLIE C. GARNETT 

' United States Attorney. 

ALLEN J KROUSB 
Assistant United States Attorney, 
Attorneys for Defendant 
R. J. Hoage. 
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Decree Dismissing Amended Bill j 

Piled October 8, 1936 j 

• • * • « « • • * I 

Upon consideration of the motion of the defendants Mu¬ 
tual Life Insurance Company of Baltimore, Maryland, ijac., 
and New Amsterdam Casualty Company, to dismiss ^he 
amended bill filed herein, and the motion of the defendant 
Hoage, as Deputy United States Employees’ Compensa¬ 
tion Commissioner for the District of Columbia to disuliiss 
said amended bill, it is, by the Court, this 8th day of Opto- 
ber, 1936, 

ADJUDGED, ORDERED and DECREED ihat 
23 said motions, and each of them, be, and they are 
hereby severally granted, and that said amended bill 
be, and the same is hereby dismissed. 

ALFRED A. WHEAT, 

Chief Justice. 

From the foregoing decree the plaintiff, by her attoifney, 
notes an appeal in open court to the United States C^urt 
of Appeals for the District of Columbia, which is hereby al¬ 
lowed ; and the penalty of the undertaking for costs on ap¬ 
peal to be given by said plaintiff is hereby fixed in the sum 
of $100, or, in lieu thereof, a deposit of $50 in cash with the 
Clerk of this Court. 

ALFRED A. WHEAT, 

Chief Justice. 

Memorandum 

OCTOBER 16, 1936 

$50 deposited in lieu of bond on appeal by Long. | 

I 

Assignment of Errors 
Filed October 16,1936 

The Court erred: 

1. In holding that the Longshoremen’s and Harbor IV'ork- 
ers’ Act, though remedial in nature was to be strictly con¬ 
strued ; j 
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2. In not affording to the Act and Section 33, thereof a 
liberal construction, and in not holding that the Deputy 
Commissioner placed an illiberal construction on the 

24 Act and Section 33, thereof. 

3. In not holding that the Section 33-g and refer¬ 
ence to (e), would, in the case at bar if not given a liberal 
construction, result in a confiscation and taking of the 
property rights of claimant without due process of law 
under the Constitution of the United States. 

4. In not holding that the Deputy Commissioner illiber¬ 
ally interpreted the delegation of authority to him from 
Congress in the Act, to hear and determine, and in hold¬ 
ing that the Deputy Commissioner could deny claimant 
compensation in the instant case, without giving her the 
oppoii:unity to be heard on the necessity and propriety of 
her recovery by settlement and compromise. 

5. In not holding that the claimant could make a recovery 
by settlement and compromise. 

6. In holding that the plaintiff could not in any circum¬ 
stance accept a recovery by settlement and compromise 
without the written consent of the employer and surety. 

7. In not holding that the surety-carrier never attained 
unto any subrogation rights, absent an award of compensa¬ 
tion, and in not holding that the third party litigation was 
prosecuted until demonstrated groundless and wanting in 
legal liability, and being void of legal liability in said third 
party, no subrogation rights could vest in the surety-car¬ 
rier and it therefore lost nothing by the settlement. 

8. In not holding that said suit mistakenly prosecuted, 
was without legal liability in said third party, and that the 
offers of compromise eventually accepted by plaintiff were 
nothing more than a gratuity and purchase of peace by said 

third party, by which the defendant surety-carrier 

25 was benefited. 

9. In holding defendant surety-carrier had been 
prejudiced in their subrogation rights by the recovery by 
compromise and settlement, when the statute of limitations 
against said third party defendant had not run, if they 
cared to prosecute a suit in their own right, after declining 
to join with plaintiff in her suit. 

10. In holding that defendant surety-carrier had been 
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prejudiced absent a showing by them that they had been 
prejudiced. 

11. In holding that Section 33-G and reference to (e) 

controlled the act of claimant, absent a showing that plain¬ 
tiff was effecting a double recovery and interfering with a 
suit against the third party prosecuted by defendant surety- 
carrier. I 

12. In not holding that Section 33-G and reference toj(e) 
was a protection to the employer and surety-carrier, against 
the third party to hold him liable nevertheless, if he without 
their consent should settle with the claimant, in a suit by 
them prosecuted against him. 

13. In not holding that the surety was released to I the 
extent of $1995. and in not ordering an award of $5^05. 
under the Act. 

14. In holding that claimant had made an unlaterable 
election, and that the findings of fact and conclusion^ of 
law of the Deputy Commission by his order rejecting | her 
claim of April 3,1936, were in accordance with fact and law. 

15. In sustaining the order of the Deputy Commissioner 

and in rejecting her claim, and in dismissing her amended 
bill of complaint. I 

16. In other matter of record. 

FRANK R. LONG 

Service of copy of the aforegoing Assignment of 
26 Errors is accepted this 16th day of October, 1936. 

LESLIE C. GARNETT—S. 

United States Attorney for the 
District of Columbia, Attor¬ 
ney for defendant, R, J, 
Hoage, 

SIMON KOENIGSBERGER & YOtJNG 
Attorney for employer and suretyicar- 
rier, New Amsterdam Casualty Com¬ 
pany, Inc, I 

i 

- I 

Agreed Designation of Record | 

Filed December 23,1936 j 

Now comes Ora Lee Marlin, the appellant in the above 
entitled cause, and designates the parts of the record which 
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she desires to have included in the transcript, said parts 
being considered suflScient for the determiniation of the 
questions raised on appeal, namely: 

1. Plaintiff’s amended Bill of Complaint with exhibits 
‘‘A”, and “C”. 

2. Stipulation of Counsel for use of transcript of testi¬ 
mony taken before E. J. Hoage, Deputy Compensation Com¬ 
missioner, in the hearing in the Equity Cause No. 61,276. 

3. Motions of defendants to dismiss the amended Bill of 
Complaint 

4. Pinal Decree dismissing amended bill of complaint, 
notation of appeal, and order fixing cost bond. 

5. Memorandum: Cash deposit in lieu of undertaking on 
appeal. 

6. Stipulation of counsel for parties as to evidence, ex¬ 

hibits and proceedings before the defendant R. J. 
27 Hoage, Deputy Compensation Commissioner. 

7. This Designation of Record. 

FRANK R. LONG 

' Attorney for Ora Lee Marlin. 

Service of Copy of the foregoing designation of Record 
is acknowledged this 23d day of December, 1936. 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for New Amsterdam Casualty 
Co. and Mutual Life Insurance Co. 
of Balto. 

ALLEN J. KROUSE, 

Ass^t U. S. Atty 
Attorney for R. J. Hoage, D. C. 


28 District Court of the United States for 

the District of Columbia. 

United States of Amebic a. 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for Hie District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 27, both inclusive, 
to be a true and correct transcript of the record, according 
to agreed dedgnation of record herein filed, copy of which 
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I 

is made part of tliis transcript, in cause No. 61276 in Equijy, 
wherein Ora Lee Marlin is Plaintiff and Robert J. Hoage, 
Deputy U. S. Employees ’ Compensation Commissioner ^or 
the District of Columbia, et al are Defendants, as the satne 
remains upon the files and of record in said Court. I 
IN TESTIMONY WHEEEOF, I hereunto subscribe i^y 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 8th day of January, 1937. 

C. E. STEWART 
(Seal) Clerk. 

29 United States Court of Appeals for the 

District of Columbia, 

' I 

Original No. 2719. | 

January Term, 1937. 

Oea Lee Maelin, Petitioner, 
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Robeet j. Hoage, Deputy Compensation Commissioner; 
Mutual Life Insurance Co., and New Amsterdam Cas¬ 
ualty Co., Inc. 

On consideration of the petition for extension of time to 
file tlfe record in the above-entitled cause. It is ordered by 
the Court that the time be and it is hereby extended to amd 
including January 11, 1937. 

Per Mr. Chief Justice Martin, January 11,1937. 

A true Copy, 

Test: MONCURE BURKE 

Clerk, of the United States Court of Appeals 
(Seal) for the District of Columbia [ 

30 Endorsed: Original No. 2719 United States C^cirt 

of Appeals for the District of Columbia Order jex- 
tending time to file record United States Court of Appeals 
for the District of Columbia Filed Jan 11 1937 Monc^re 
Burke, Clerk 

Endorsed on cover: No. 6899 Ora Lee Marlin Appellant 
vs Robert J. Hoage Deputy U S Employees’ Compensation 
Commissioner for the District of Columbia et al United 
States Court of Appeals for the District of Columbia Filed 
Jan 9 1937 Moncure Burke, Clerk 
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Robert J. Hoage, Deputy U. S. Employees’ Coi^- 
pensation Commissioner for the District of Columbia, 
Mutual Life Insurance Company of Balti¬ 
more, Inc., and New Amsterdam Casualty Com ¬ 
pany, Inc. 

Appellees, 
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IN THE 


(Eourt of Aiqt^ala 
for % Siatrirt of (Colombia 

January Term, 1937 
No. 6899 

Ora Lee Marlin, 

Appellant, 

^ vs. 

Robert J. Hoage, Deputy U. S. Employees’ Conj- 
pensation Commissioner for the District of Columbia, 
Mutual Life Insurance Company of Balti¬ 
more, Inc., and New Amsterdam Casualty Co 

PANY, Inc. 

Appellees. 

BRIEF FOR APPELLANT 

STATEMENT OF FACTS 

This appeal is prosecuted under the provisions 
the Act of The Congress of March 4, 1927, (44 Stit. 
1424), as amended by the Act of May 17, 1928, (45 
Stat. 600), and known as the Longshoremen’s aiid 
Harbor Workers’ Compensation Act. Ora Lee Mar¬ 
lin, widow of Wm. E. Marlin, filed Equity Suit No. 
61,276, in the District Court of the United States fbr 
the District of Columbia, naming R. J. Hoage, Deb- 
uty. U. S. Compensation Conunissioner, the Mutual 





Life Insurance Company of Baltimore, Inc., the 
employer, and the New Amsterdam Casualty Com¬ 
pany, Inc., the compensated surety insurance carrier, 
defendants, who, for convenience will hereinafter be 
referred to as widow-claimant, employee, employer. 
Deputy Commissioner and compensated surety in¬ 
surance carrier. The law will be referred to as the 
Act. 

The Record (1-10, 15-19), discloses employee was 
killed February 25, 1935, under circumstances indi¬ 
cating third party liability, supported by testimony 
and statements assuring recovery in such suit; appli¬ 
cation for burial allowance under the Act, which 
declining, the employer and compensated surety in¬ 
surance carrier countered with controversion, con¬ 
tending, DECEDENT WAS NOT SURVIVED 
BY ANY DEPENDENTS COMPENSABLE 
UNDER THE ACT; “election” July 9, 1935, (R.2, 
Par.5) to sue third party, and claim for compensation 
for any deficiency (R.10,11); suit filed July 31, 1935, 
at Rockville, Maryland, in which the employer and 
compensated surety insurance carrier declined to join 
(R.8, 18); diligent prosecution of such suit until 
shortly before February 3, 1936, at which time the 
principal witness repudiated prior statements, and 
refused to testify, destroying supposed legal liability 
in such third person, theretofore believed to exist in 
him, and rendering such suit mistakenly advanced 
useless, and groundless. Widow-claimant then ad¬ 
vised the Deputy Commissioner, and the counsel for 
the employer and compensated surety insurance car¬ 
rier, and subsequently accepted a tender of com¬ 
promise, repeatedly refused, in the sum of $1995, and 
without their written approval. Widow-claimant 
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then made request for hearing, February 29, 193^, 
{R.8-9), restating the premises, and alleging ttie 
settlement was in the interest and for the benefit of 
the employer and compensated insurance carrier by 
way of reduction, and fairly raised the question |)f 
prejudice. j 

That on hearing, March 21, 1936, the Depu^ 
Commissioner assuming to promise a legal hearing 
(R.15), allowed, over objection of counsel f|)r 
widow-claimant (R.14), a supplemental detailed 
controversion, nothwithstanding they offered for tjie 
record no witness (R.14) that they had been PREJ¬ 
UDICED, by the procedure of widow-claimant, 
made necessary by their disclaimer, (R. 2, Par. 4, II. 
14); that at said hearing the Deputy Commis¬ 
sioner, contrary to law, denied every opportunity 
for a fair hearing and squelched, every effort of 
counsel for widow-claimant to state for the rec¬ 
ord the absence of prejudice to the employer aad 
the compensated surety insurance carrier, wno 
had not interposed an objection, but, on tpe 
contrary had joined with the Deputy Commissioi^er 
in the examination of the counsel for widow-claimajit, 
concerning the record before him (p.8), and respect¬ 
ing the qualification of the consent verdict, the prpb- 
lems of proof, and the uselessness of the litigation; 
that the Deputy Commissioner disregarding her 
tender of her recovery of $1995, as an application! to 
and in reduction of the award, (R.18), and that de¬ 
fendants had declined to join in the third party spit, 
(R.18); that contrary to law, the Deputy Comn^is- 
sioner, ignoring the absence of an assignment of sub¬ 
rogation of her right to said suit, or that there was 
in fact and reality no prejudice or loss ascertainaple 
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to the employer or compensated surety insurance car¬ 
rier, made no unfavorable finding of fact concerning 
her right to compensation under the Act, but rejected 
her claim, and barred her “FROM OTHER REM¬ 
EDIES and BENEFITS” under the provisions of 
the Act because she had accepted the settlement, the 
premises considered, without the written approval of 
the employer or compensated surety insurance car¬ 
rier. 

From the foregoing rejection the widow-claimant 
filed the above mentioned bill, with leave of Court 
amended the same, to which, without answer to the 
merits, defendants addressed their motion to dismiss, 
(R.19-20), the same sustained, appeal in open court, 
deposit in lieu of bond, perfecting appeal, assign¬ 
ment of errors, and extension of time by this Court 
to file Transcript of Record, (R.21). 

ARGUMENT 

The Assignment of Errors, the Bill, and the Rec¬ 
ord disclose two propositions of law addressed to the 
manner in which the Deputy Commissioner, con¬ 
trary to law, rejected the right of widow-claimant to 
compensation,— 

I. By not giving effect to Presumptions under 
Sec. 20 of the Act. 

II. (a) By too narrowly interpretating the delega¬ 
tion of authority to hear and determine 
under Sec. 23 (a) of the Act, to best 
ascertain the rights of the parties, 

(b) In not giving the widow claimant the right 
to be heard, 

(c) In not going into the question of prejudice 
and in not requiring the compensated surety 
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insurance carrier to show by substantial evi¬ 
dence that it had been prejudiced before re¬ 
jecting the widow-claimant’s right to com¬ 
pensation. I 

(d) By an illiberal construction and interpreta¬ 
tion of Sec. 33, and of f 

1. “election” under Sec. 33 j 

2. “assignment” and “subrogation” unqer 

Sec. 33 i 

3. Sec. 33 (g) reference to (e), imminent 

of forfeiture which the law abhors, (de¬ 
privation and confiscation of property 
rights, absent Due Process. j 

I 

I 

I. We Contend, that the presumption of Sec. 20 jof 

the Act,— j 

I 

I 

“In any proceeding for the enforcement of| a 
claim for compensation under this Act it snujll 
be presumed, in the absence of substantial e^- 
dence to the contrary, — (a) that the claim conies 
within the provisions of this Act,” j 

and that the undeniable prerogative of widoW- 
claimant was that some prejudice should by substan¬ 
tial evidence be required by the Deputy Comndis- 
sioner from the employer or compensated surety In¬ 
surance carrier before rejecting the claim. j 

II. (a) Section 23 (a) Provides: “In making an In¬ 

vestigation or inquiry or conducting a hear¬ 
ing the Deputy Commissioner shM not be 
bound by common law or statutory rules\ of 
evidence or by technical or formal rules of 
procedure, except as provided in this Act; 
but may make such investigation or inqu|ry 
or conduct such hearing in such manner AS 
TO BEST ASCERTAIN THE RIGHTS 
OF THE PARTIES * * *” ! 
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This Appellate Court is not bound to, nor will it 
follow his digression from the plain requirement of 
the Act. ^‘May’” when giving or granting author¬ 
ity in derogation of established procedure must be 
given the interpretation of ‘‘must”, and it was his 
plain duty under the law to so construe and use this 
section as a control over Section 14 (d), to have 
stated timely *Uhe grounds upon which the right to 
compensation is controverted/^ 

and not permit a filing and procedure under an 
amended controversion over objection of widow- 
claimant (R. 14), in lieu of the general disclaimer 
theretofore filed, without affording widow claimant 
the right to demonstrate she had been prejudiced, or 
requiring the employer and compensated surety in¬ 
surance carrier to show prejudice, to them. 

State V. Hughes Oil Co., 58 N.D. 581; Ghickasha 
Motor Co. V. Commissioner, 50 Pac. (2d) 308, fix 
Ae Hability of the employer for failure to comply 
with the Act. 

II. b. The right to an opportunity for a full hear¬ 
ing is fundamental and the Deputy Commissioner 
limiting the scope of the hearing, as is apparent by 
the manner in which he cut off and suppressed ev¬ 
ery effort of the Widow-clainiant to have stated for 
Ae record the necessity and propriety of her pro- 
e^ure, no prejudice to the employer or compensated 
surety insurance carrier, but a benefit to them, 
when they had interposed no objection (R. 18) does 
not, we eontendy satisfy Section 23a of the Act, the 
niles of construction, and the interpretation given to 
Section 33 by the Courts controlling his conduct. 
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In Crowell v. Benson, 285 U. S. 22, the Court,- 
viewing a compensation case as riot in accordance 
with law, says, pages 47,48. 

“The statute provides for notice and hearing 
and an award made without proper riotice, 
suitable opportunity to be heard may be cUtacked 
and set aside as without validity, * * * This irp- 
plies that all proceedings of the Deputy Coi^- 
missioner upon a particular claim sha:ll be ap¬ 
propriately set forth and that whatever facts he 
may ascertain and their sources shall be shown 
in the record and open to challenge and oppds- 
ing evidence.” 


The proceeding cannot be regarded as conclusive 
if a fair investigation was prevented, Kwock Jon 
Fat V. White, 253 U. S. 454, the Deputy Commis¬ 
sioner could not give to his own fixed policy of pi\o- 
cedure, weight to a presumption of law far beyohd 
the legislative intent. Gung Tan v. Nagle, 34 Fed. 
(2d), 848, 851,. and the Federal Court, in Re. The 
J. Duffy, 14 Fed. (2d) 426, 429, says, 

“To call such procedure ‘due process of law’ is to 
delete all significance of the constitutional guaranty.” 

II. e. There could be no prejudice to the employer 
of compensated surety insurance carrier, if there ^as 
no liability shown or indicated in the third pafty,^ 
and the settlement of such a case, as was the case at 
bar, could not, where no liability was shown operate 
to defeat the right to compensation. 

Mr. Jusdce Gforier, witb whoiri the late Mr. Jus- 
tKfe Kitz, cOriGurred, sperikirig iif the miriorky ophi^ 
ion of the Chapm^ c^; when subrilitted to 
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Court, which view was unanimously upheld by the 
United States Supreme Court, says: 

“In the^e circumstances, unless the whole pur¬ 
pose of the Act be disregarded, the burden of 
showing loss or damage through the dismissal 
of the action ought to be placed on the insurer; 
for unless damage to it is shown, petitioner's 
right to discontinue the third party action and 
claim compensation is unchallenged. To be dis¬ 
charged of its statutory obligation, the employer 
must show not only the dismissal of the third 
party action and the loss thereby of its right of 
subrogation but, in my view, must go further 
and show that the lost right of subrogation re¬ 
sulted in damage to the employer. Here there 
is no proof of any actual damage but, on the con¬ 
trary, an inescapable conclusion there was none.” 
(64 app. D. C. 349, 352.) 

In that case, as in so many others, the device or 
mechanics by which the Deputy Commissioner re¬ 
jected compensation, are no different than the present 
case. By analogy, open and fair, there can be no 
difference in failure to prosecute to conclusion, and 
to compromise only with the written approval of 
the employer. Nowhere in the Act is there an ex¬ 
press stipulation that such suit must be prosecuted 
to conclusion, it is only by interpretation under 33g 
there can be any connection, and without a showing 
of prejudice, or damage, or subrogation to existing 
rights, there could be no application, strictly of the 
proviso of 33g. 

Before considering the unanimous opinion of the 
United States Supreme Court, it will be well to com¬ 
pare the Chapman case with that of Marlin; Widow 
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claimant tendered an opportunity for the employer 
and surety to join in her third party suit,—Chapmin 
had not; she discontinued her suit before the statijte 
of limitations had run,—Chapman, long after it hid 
run; she tendered what she obtained, by way of com¬ 
promise, absent any showing or admission of legal li¬ 
ability, that which she obtained as a gratuitous pedce 
offering, in the sum of $1,995, though consideralj^le 
less than compensation to which she was entitled,! to 
the employer and surety as an offset to the awardj— 
Chapman tendered nothing. Neither Chapman nor 
Marlin prosecuted their suit to conclusion. Chap¬ 
man’s principal witness had died; and contributory 
negligence had been made apparent; Marlin’s pr^- 
cipal witness repudiated the only evidence upon 
which legal liability in the third party could be es¬ 
tablished. There was no difference in the mannerl in 
which the Deputy Commissioner implemented ^e 
facts in order to deny compensation, and the position 
of the widow-claimant, is, it is obvious, better tljian 
Chapman’s position, and she has in fact conferi^ed 
a benefit on the surety, although they consisteritly 
declined to cooperate. ! 

In the consideration of these comparisons, the ecjui- 
ties of the widow-claimant are the more apparent, 
and pronounced, entitling her to compensation. Fjur- 
thermore, the status of the compensated surety insur¬ 
ance carrier is the same in both cases. They Were 
not required by the Deputy Commissioner, nor ^id 
they show any prejudice, and their failure to do| so, 
when raised on the record, is presumptive and Per¬ 
suasive there was none; and if none, they lost noth¬ 
ing by the compromise with the third party, and the 
release. The compensated surety insurance carrier 
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contended in the Chapman case they were discharged 
by the mere failure to proceed further after the suit 
had been demonstrated groundless, and that is their 
position in the present case. They claim, without 
denying they had notice of her procedure, they are 
released in virtue of 33g, because she did not get 
their consent to discontinue a suit headed to a di¬ 
rected verdict, and continue with useless gesture 
through appellate procedure, when the law does not 
require a useless thing. They contend no benefit 
conferred on them by the tender of the recovery of 
$1,995, because, as is their position under 33g, they 
could decline to cooperate, withhold their consent 
without rhyme or reason, make no award or pay com¬ 
pensation to vest in them third party rights, and stale¬ 
mate her action, gambling with the possibility of her 
remarriage or death; and sdll resist her claim for 
compensation. 

The law looks to the result, and if widow-claimant 
is presumed !to have proceeded under 33g,^ the strictr 
ness of the Act cannot be implemented adversely to 
widow claimant, to allow the compensated surety in¬ 
surance carrier an escape from its liability under the 
law, until it has demonstrated loss or damage, (pre¬ 
judice), to its contract obligation. 

If the plain effect, unmodified, of Section 33g is 
to allow the compensated surety insurance carrier or 
the employer to unconditionally insist on the right 
to obtain his written approval to any compromise, 
without regard to the manner in which courts have 
excused dismissal, release, acceptance of damages, 
without prosecuting the action to finality and conclu¬ 
sion, and compromise without the written approval, 
(which are in effect all one and the same thing), the 
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compensated surety^ could with equal facility for fact 
finding, and being possessed of the first opportuni^ 
for the prosecution of the third party suit, by the 
making of an award and payment of compensatiqu 
tinder 33a and b and knowing the inescapable coji- 
clusion of the outcome of such suit, to be negative, 
insist on strict procedure, destroy all efifort at com¬ 
promise, favored by the Courts, and resist inde^- 
nitely, the plain and salutory purposes and intend¬ 
ments of the Act. 

The United States Supreme Court, unanimously, 
in the case of Chapman v. Hoage, 296 U. S. S26-S3j2, 
speaking through Mr. Justice Stone, holds all tlie 
claimant need do is to prosecute her suit a man^ 
ner and to an extent, which will avoid prejudice to 
the insurer's right of subrogation/^ * * * 
prejudiced by failure to prosecute a claim after it 
has been demonstrated groundless/^ And again, 

“Where the failure of the creditor to prose¬ 
cute his claim against the principal debtor af jer 
demand by the surety may be availed of as! a 
defense by the latter, the surety is discharged py 
a modification or surrender of the principal 
ligation without his consent, only to the extent 
of the loss which results/^ 

“One who engages in a business of insuraiice 
for compensation may properly be held mpre 
rigidly to indemnify the insured than one whose 
undertaking is uncompensated and casual.” 

“The insurer is given the right of subroga¬ 
tion not to enable him to avoid his undertakibg 
to indemnify, but that it may not be enlarged 
beyond that indemnity.” I 
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II. (dl) We contend the Deputy Commissioner did 
not best ascertain the rights of the widow-claimant, 
unprejudiciaily, under Section 23 (a), when he ig¬ 
nored the scope of the hearing in the demand for it 
(R. 8); and in not requiring the employer and com¬ 
pensated surety to show prejudice under the Chap¬ 
man, cases, infra, and in not giving the widow- 
claimant the right to show there was none (R. 17,18), 
when the employer and compensated surety carrier 
offered no witness (R. 14), and had interposed no 
objection (R. 17, 18). 

The Act must be liberally construed reasonably 
broad so as not to be an instrumentality of unfair¬ 
ness, doubts to be resolved in favor of the employee 
or party entitled. 

B. & O. R. R. V. Clark, 56 Fed. (2d) 212. 

Jarka Corporation v. Monohan, 62 Fed. (2d) 
588, affs., 48 Fed. (2d) 283. 

Rothchild & Co. v. Marshall, 56 Fed. (2d) 415. 
Pacific Steamship Co. v. Pillsbury, 52 Fed. (2d) 
686 . 

Mr. Chief Justice Martin, speaking for this Court 
says, in. The President and Directors of Georgetown 
College, a corporation v. Stone, 61 App. D. C. 200, 
202 , 

“It should be remembered that the workmen’s 
compensation statutes are remedial in character, 
and should receive a liberal interpretation in 
favor of the injured employee. In Wheeling 
Corrugating Co. v. McManigal, Deputy Com¬ 
missioner, (C.C.A.) 41 Fed. (2d) 593, 595, it 
was said by Mr. Justice Parker: “This system 
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of compensation is based not upon ancient fic¬ 
tions of the law, but upon the principles of in¬ 
dustrial insurance in application of the theoify 
that industrial accidents, whether due to the neg¬ 
ligence of the worker or not, are a hazard of ttie 
business; and that they should be borne, not l^y 
the individual worker, but by the industry In 
which he is engaged.” 

II. (d2) By Section 33 (a) of the Act of which this 

Court will take judicial notice, provision is made for 


an election on form provided by the Deputy Corh- 
missioner (R. 9, 10), which was not final and unalter¬ 
able, or a choice between two inconsistent remedies, 
(R. 10, IS), but the right to prosecute her suit, and 
every part of it, and the whole of it, against said thij-d 
party until the employer or compensated surety in¬ 
surance carrier made an award and paid compenda- 
tion and effected in themselves rights of assignment 
and subrogation under Sec. 33 (b) and (c), and 4ie 


Deputy Commissioner approves the view by the dijal 
character of the ‘‘election” stipulated by him to ^ 
filed, (R. 10). The Courts have held that recovery 
could be had by settlement and compromise ajid 
without the written approval of the employer jor 
compensated surety insurance carrier, in numerous 
cases, where conduct of the claimant was examined 
into, and found not to be prejudicial to the emploj er 
or compensated surety insurance carrier, and even in 
the absence of a “recovery” by prosecution of the sjiit 
through trial and appellate Court, upon determii^a- 
tion of its being a useless gesture, groundless, a^d 
wanting in legal liability. In such cases the Coi^rts 
have looked for, and found, the rule of construction 
to save the right to compensation from defeat i 
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In Godfrey v. Brooklyn Edison Co., 187 N. Y. 
Supp. 263, 265, the syllabus holds: 

“Until there has been an award of compensation 
to an injured employee, he is free to forego com¬ 
pensation under the Compensation law and pur¬ 
sue kis right to recover ordinary damages from 
the direct tort feasor. It not being now the elec¬ 
tion to claim compensation under the compensa¬ 
tion law, but the actual awarding of it which is 
decisive and binding/^ 

in the case 6f, Jos. C. Woodward v. E. W. Conklin 
& Sons, 171 App. Div. (N. Y.) 736,738, it was held: 

“The term elect as used in Sec. 29 of the Work¬ 
men’s Compensation Law (our section 33), does 
not have the ordinary meaning of indicating a 
choice between twa inconsistent remedies against 
the saihe party, the exercise of which choice in 
one difection precludes action in another.” 

Says the'Federal Court, in Jarka Corporation, et 
al., V. Monohan, Deputy Commissioner, 62 Fed. 
(2d), 588, 590: 

“The injured workman, or in case of his death 
his representative, if the option of Sec. 33 (a), 
(the election) is exercised, brings this action in 
his own right, and is entitled to receive whatever 
he or his representative may recover, uncondi¬ 
tioned by the Act** 

To like effect are the decision in Naert v. Western 
Union, 172 N. W. 606 ; 206 Mich. 68; Newark Pav¬ 
ing Co. V. Klotz, 85 N, J. L, 432 : 91 App. 91; Solo¬ 
mon V. Degnon Const. Co., 184 N. Y. S, 735; 194 
App. Div^' 50; Malta v. Deming Point Brick Works, 
224 N. Y. 596. 
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In the above cases there was a failure to prosecute 
to final conclusion, or a settlement without proceea- 
ing to judgment. Under a reasonable interpretation, 
inquiry into the equities, and the ascertainment of 
prejudice, to the compensated surety insurance car¬ 
rier, or the right of a compensated surety carrier, in 
nude subrogation rights for failure of proof and wapt 
of legal liability in such third party defendant, in|a 
misconceived action, would, had the Deputy Cocji- 
missioner employed a reasonable interpretation un¬ 
der the delegation under the Act to hear and deter¬ 
mine avoided a miscarriage of justice. 

II. d3. Widow-claimant has done no act to preju¬ 
dice the employer or the compensated surety insur¬ 
ance carrier; every act has been in their interest arid 
for their benefit; her election under 33 (a) could only 
be superseded and suspended by the award and pay¬ 
ment of compensation under (b) and (c), which, so 
proceeding, the employer or compensated surety in¬ 
surance carrier distributed any recovery howsoevjer 
obtained, under (e), being credited with attorney’s 
fees, costs and expense of suit, and under Sec. 7, for 
medical care, etc., compensation paid, and the com¬ 
puted compensation to be paid, the residue to be 
turned over to the employee or party entitled, which 
by (e2) is definitely restated and made certain. 

Widow-claimant was under no compulsion to make 
an election, Chapman v. Hoage, infra, and the de¬ 
puty Commissioner by barring widow-claimant f r(im 
“OTHER BENEFITS AND REMEDIES” (|r. 
12), assumes her right to her third party suit, di¬ 
vested from her, incapable of existence and prosecu¬ 
tion aside from the Act, notwithstanding 33(b) a!nd 
(c) and (14d) had not been complied with. 


15 


Section 33f provides if the person entitled elects 
and notifies the Commission (R. 9, 10, as widow 
claimant did), and proceeds timely within the limi¬ 
tations period, the employer shall be required to pay 
as compensation under the Act a sum equal to the 
excess of the amount of such injury or death over the 
amount recovered against such third person. 

Section 33g provides if there is a compromise with 
the third person for less than the maximum compen¬ 
sation allowable, the employer by reference to 33e, 
deducts his attorney’s fees, incurred by such proceed¬ 
ing or compromise, the costs of benefits he has ac¬ 
tually furnished, and the amount paid as compensa¬ 
tion and the earned value of compensation futurely 
to be paid, only if such compromise is made with his 
written approval. 

There is diflFerentiation between 33f and 33g; how¬ 
ever 33g and 33e are related; (g) does not speak of 
a suit as if instituted and prosecuted by the party en¬ 
titled, it speaks only of the party entitled compro¬ 
mising a suit, and in such case makes provision for 
distribution in accordance with 33e, and 33e relates 
to a suit prosecuted by the employer or compensated 
surety insurance carrier, after assignment and subro¬ 
gation obtained after an award and compensation 
made and paid under 33b and 33c; 33e says nothing 
about the party entitled compromising a suit by the 
employer or surety prosecuted, and it is therefore 
sound reasoning to express the view, as we contend, 
there is a protection for the employer and compen¬ 
sated surety insurance carrier in 33g, in a suit by 
them prosecuted, from interference first, by the em¬ 
ployee or party entitled, who has received an award 
and paid compensation and is endeavoring to ob- 
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tain a double recovery, and secondly, to hold the thiijd 
party tort feasor liable nevertheless, if he settles with¬ 
out their consent. How could the employer and conji- 
pensated surety insurance carrier make the deduc¬ 
tions referred to, if it is contended that 33g and 33e 
are not compatible? There is no express denial jin 
33f that a suit by the party entitled cannot in aijiy 
circumstance be compromised or settled, and there lis 
no express inhibition on a compromise or settleme^it 
or recoveiy by compromise. j 

Furthermore, (b) and (c) designate the price bf 
the absolute control of the third party litigation by 
the employer or compensated surety insurance calr- 
rier, and with nothing more, to say that (g) gave 
them a control over a suit not filed or prosecuted by 
them, admits to view, they could collusively stal e¬ 
mate any compromise favored by Courts and with¬ 
hold their consent, and render the suit of the widojv- 
claimant worthless, and still be fortified with fabts, 
capable of resisting compensation when the claim is 
subsequently asserted. 

Section 33f and 33g are mutually exclusive in so 
far as the proviso and reference to 33e are concerned; 
33f provides for recovery of damages after notice apd 
election and payment of compensation of any sum by 
which such recovery falls short of the maximum com¬ 
pensation awarded; 33g operates to release the em¬ 
ployer proceeding under 33b, c, d, and e, from fjir- 
ther liability if interfered with by the employee or 
party entitled. 

The rule of construction is stated by Mr. Justice 
Van Orsdel in the case of V. S. ex reL, Sou. F\ac. 
R. R. V. Lane, 46 App. D. C. 74. Says the Cour^ at 
page 82: 




“The rule of statutory construction is familiar, 
that a proviso must be interpreted in the light 
of the terms of the Act to which it is attached. 
Its operation is usually confined to the clause or 
provision immediately preceding, but where 
necessary to give effect to the legislative intent 
it will be construed as applying to the entire 
Act.” 

The widow-claimant could compromise her third 
party suit without the written consent of the em¬ 
ployer or insurance carrier; and the Deputy Com¬ 
missioner, if he had proceeded properly under Sec¬ 
tion 23a, and if he had properly interpreted Section 
33, should have made her an award of compensation. 

In the case of Sinclair Oil and Gas Co. v. State 
Ind. Accident Commission, 3 Pac. (2d), 438, 442, 
443, it was held: 

“In the instant case the compromise settle¬ 
ment was for an amount much less than the com¬ 
pensation provided by the Act, under the facts 
found by the Commission, and having been made 
without the written approval of the State Indus¬ 
trial Commission, was invalid and not binding 
upon the Commission, whether made with or 
without the consent, written or otherwise of the 
employer or any insurance carrier liable for ffie 
payment thereof, * ♦ ♦ and did not deprive the 
commission of jurisdiction to finally determine 
the amount of compensation to which the claim¬ 
ant was entitled.” 

It is clear therefore that the Deputy Commissioner 
did not give the Act a liberal interpretation, although 
he could have ascertained there was no prejudice to 
the employer or surety if he had made it the subject 
of an inquiry. 
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While these cases all hold the recovery and releast 
of the third party is no bar to compensation, it is not 
strange that courts including our own, search oiit 
avenues of escape from hard and unreasonable inter¬ 
pretations of remedial statutes, having regard to equi¬ 
table doctrines which will insure fairness. It is wit|i 
this view in mind we enter the discussion of preju¬ 
dice. 

II. d3. Courts will at every opportunity delete from 
the record the shadow of obiter dictum, howsoever 
the same may creep in. Bartlett Trust Co. v. Elliott, 
30 Fed. (2d) 200, affd. 40 Fed. (2d) 351. 

We contend, a widow-claimant had a vested cause 
of action in her common law third party suit, which 
could only be divested as by the statute prescribed, 
the making of an award and payment of compensa¬ 
tion under sections 33b and 33c. Courts will be jeal¬ 
ous to guard property rights, and afford every sanc¬ 
tuary comprehended under the Fifth and Fourteenm 
Amendments; and the Deputy Commissioner in tljie 
premises of the record made, and the circumstancbs 
governing the procedure of widow-claimant, could 
not without a showing of prejudice, reject her clai|ii 
for compensation, without giving the Act reprehen¬ 
sible interpretation sounding in unconstitutionalitjy. 

And if above premises be true, the Deputy Com¬ 
missioner could not, by indirection, give the Act an 
unconstitutional aspect, by holding the compromise 
without the written consent of the employer of coijn- 
pensated surety insurance carrier would bar her 
from other remedies and benefits under the Act. IA 
vested cause of action for damages is property whith 
cannot be destroyed without due process of law; tjbe 
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constitutional guarantee does require that the sub¬ 
stance of property rights be preserved. 

12 C. J. 995, Sec. 558. 

“Notwithstanding a statute by its terms pur¬ 
ports to deal with matters of remedy only, it is 
void if its operation will result in divesting or 
impairing vested rights.” 

In Sheeky v. Westcott, 23 App. D. C. 135, it is 
said: 

“While parties to action have no vested rights 
in the rules of procedure and the latter may be 
changed at will by the legislature without affect¬ 
ing the right, yet, if statutes professing only to 
affect procedure, or remedy, do in fact thereby 
affect or impair the right, they are void or in¬ 
applicable as against the enforcement of the 
right thus impaired/* 

We see no reason why the Deputy Commissioner, 
with the Chapman case before him, should arbitrar¬ 
ily and unceremoniously, disregarding the absence of 
prejudice, give the Act an interpretation and apply 
it, in such strained and unconscionable effect savor¬ 
ing of bureaucracy. 

It must be borne in mind, always, that compensa¬ 
tion insurance is obligatory, that the Act in contro¬ 
versy was passed largely at the instigation of insur¬ 
ance companies, and, sound public policy should not 
permit an insurance company to escape liability by 
the tactics employed according to the record here. 

Respectfully submitted, 

Frank R. Long, 
Attorney for Appellant. 

F. Regis Noel, 

Of Counsel. 
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STATEMENT OF THE CASE. 

The question involved in this case is whether a clain]. 
for compensation under the workmen’s compensatioi| 
law of the District of Columbia by reason of the death 
of an employee under circumstances indicating lial 


biiity on the part of a third person, is barred by a 
settlement between the claimant and such third person. 

This is an appeal from the order of the Court below, 
holding a court of equity, dismissing the amended bill 
of the appellant. Ora Lee Marlin, claimant and plain¬ 
tiff below, by which she seeks to have vacated an order 
of the appellee Robert J. Hoage, as Deputy United 
States Employees’ Compensation Commissioner for 
the District of Columbia, denying compensation (R. 
1-7, 21). 

There hre sixteen assignments of error (R. 21-23) 
and the appellant’s brief does not, as required by Rule 
Vm (3-b) of this Court, contain a statement of the 
errors relied upon. However, as the fifteenth assign¬ 
ment is directed to the action of the Court below in 
dismissing the amended bill, and as the brief seems to 
be directed to that action of the Court, we shall assume 
that this is the assignment relied upon. 

On February 25, 1935, William E. Marlin, then an 
employee of the appellee Mutual Life Insurance Com¬ 
pany of Baltimore, and subject to the provisions of the 
workmen’s compensation law of the District of Colum¬ 
bia,^ sustained a personal injury which the Deputy 
Commissioner found arose out of and in the course 
of his employment, and which resulted in his disa¬ 
bility and death on the same day. The appellee New 
Amsterdam Casualty Company was the insurance 
carrier for the employer in respect of its liability 
xmder the workmen’s compensation law (R. 2, 11). 

He was survived by appellant, Ora Lee Marlin, his 
widow (R. 2, 11), and by a daughter (R. 11), the in- 


S, C. Tit. 33 §§ 901*950; D. C. CJode, Tit. 19, § 11. 
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terests of the latter, however, not being involved in 
this litigation. 

On July 9, 1935, the widow, pursuant to the pro-j 
visions of Section 33 (a) of the Compensation Act,^j 
filed with the Deputy Commissioner notice of her elec-1 
tion to sue one P. H. Oickle, but made claim, under 
Section 33 (f),^ for compensation for any deficiency 
between the sum so recovered and the amount provided 
by the Act (R. 9-10,15). 


During the November term, 1935, the widow, as 
equitable plaintiff, filed suit in the Circuit Court of 
Montgomery County, Maryland, in the name of the 
State of Maryland to her use, as authorized by the law 
of Maryland (Code, Art. 67, § 2), against the said P. HJ 
Oickle, in which she claimed damages arising out o^ 
the death of said William E. Marlin in the accident iii 
which he was killed, and which accident was the basi^ 
of the claim for compensation herein, said suit being 
predicated on there being legal liability in the said 
Oickle (R. 2, 11, 16, 17). 

On or about February 3, 1936, that litigation wai 
compromised, and as a result of that compromise, tlnf 
widow received $1,995. There was a consent verdict iiji 
her favor for that amount and the judgment thereof 
was entered satisfied. Neither the employer nor th^ 
insurance carrier signed an agreement of settlement 
or agreed thereto, and it was entirely a settlement be¬ 
tween the widow and the third party, made without 
the written consent of the employer or the insuranc<3 
carrier (R. 3, 11, 16, 17, 18). 


'U. S. C. Tit. 33, § 933 (a). 
«U. S. C. Tit. 33, § 933 (f). 
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Thereafter, on February 8,1936, the widow filed her 
claim for compensation with the Deputy Commis¬ 
sioner (R. 11, 15), under Section 33 (f) of the Com¬ 
pensation Act.^ 

To the claim so asserted, the employer and the in¬ 
surance carrier filed a supplemental controverting 
notice, in which was set up as a bar to the allowance of 
compensation the settlement above referred to, with¬ 
out the consent of the employer or of the insurance 
carrier (R. 14). A hearing w’as had before the Deputy 
Commissioner, in the course of which the claimant 
and her attorney admitted the facts in regard to the 
third-party litigation and the settlement thereof as 
hereinabove set forth (ante p. 3). 

Subsequently the Deputy Commissioner made his 
finding of fact (R. 11) and order rejecting the claim 
upon the ^ound that the widow, having made a com¬ 
promise settlement with the third party without the 
written consent of the employer or the insurance car¬ 
rier, is barred from other remedies and benefits under 
the provisions of the Act (R. 12). Thereupon the 
widow filed a suit in equity under the provisions of 
Section 21 (b) of the Act - to have the order set aside, 
and subsequently filed an amended biU (R. 1-12). By 
stipulation, the proceedings before the Deputy Com¬ 
missioner were made a part of the bill (R. 3-4, 12). 
The material portions of the transcript are included 
in the record on this appeal, pursuant to stipulation 
(R. 13-19). 

The defendants to the bill were the Deputy Commis- 


»U. S. C. Tit. 33, § 933 (f). 
*U. S. C. Tit. 33, § 921 (b). 
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sioner, as well as the employer and the insurance car¬ 
rier (E. 1-2). The employer and the insurance carrier 
moved to dismiss the bill (R. 19-20), as did also the 
Deputy Commissioner (R. 20). These motions werej 
sustained and the amended bill was dismissed (R. 21). 
This appeal is from the decree dismissing the amended 
biU (R. 21). 

ARGUMENT AND AUTHORITIES. 

The Claim is Barred by Reason of the Compromise 
Entered into between the Claimant and the Thin 
Party, without the Consent of the Employer, 

The applicable provisions of the Compensation Acf; 
are contained in Section 33,^ as follows: 

‘‘(a) If on account of a disability or death fo 
which compensation is payable under this Act th^ 
person entitled to such compensation determined 
that some person other than the employer is liable 
in damages, he may elect, by giving notice to thb 
deputy commissioner in such manner as the con|- 
mission may provide, to receive such compen¬ 
sation or to recover damages against such tiiird 
person. ! 

‘‘(b) Acceptance of such compensation shm 
operate as an assignment to the employer of all 
right of the person entitled to compensation tjo 
recover damages against such third person, 
whether or not the person entitled to compensaticjn 
has notified the deputy commissioner of h^s 
election. 


^ U. S. C. Tit. 33, § 933. 
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“(d) Sucli employer on account of such assign¬ 
ment may either institute proceedings for the re¬ 
covery of such damages or may compromise with 
such third person either without or after insti¬ 
tuting such proceeding. 

“(e) Any amount recovered by such employer 
on account of such assignment, whether or not as 
the result of a compromise, shall be distributed as 
follows: 

I 

(1) The employer shall retain an amount equal 

to— 

(A) The expenses incurred by him in re- 

I spect of such proceedings or com¬ 
promise (including a reasonable attor¬ 
ney’s fee as determined by the deputy 
commissioner). 

(B) The cost of all benefits actually fur¬ 
nished by him to the employee under 
section 7. 

(C) All amounts paid as compensation, and 
the present value of all amounts pay¬ 
able as compensation, such present 

^ value to be computed in accordance 
with a schedule prepared by the com¬ 
mission, and the amounts so com¬ 
puted to be retained by the employer 
as a trust fund to pay such compen¬ 
sation as it becomes due and to pay 
any sum, in excess of such compen¬ 
sation, to the person entitled to com¬ 
pensation or to the representative; and 

(2) | The employer shall pay any excess to the 

person entitled to compensation or to the 
representative. 

“(f) If the person entitled to compensation or 
the representative elects to recover damages 
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against such third person and notifies the commis¬ 
sion of his election and institutes proceedings 
within the period prescribed in section 13, the em¬ 
ployer shall be required to pay as compensation 
under this Act a sum equal to the excess of the 
amount which the commission determines is pay¬ 
able on account of such injury or death over the 
amount recovered against such third person. 

‘‘(g) If a compromise with such third person 
is made by the person entitled to compensation 
or such representative of an amount less than the 
compensation to which such person or representa¬ 
tive would be entitled to under this Act, the em¬ 
ployer shall be liable for compensation as deter-j 
mined in subdivision (e) only if such compromise I 
is made with his written approval.’^ ! 


As will be seen from the foregoing, the scheme ofl 
the Act in those cases in which it is claimed that a 
third party is liable for the injury or death, is to givej 
the employee or his dependents the benefit of the com-| 
pensation allowable under the Act or the amount that 
can be recovered from the third party, whichever is 
the greater, subject, however, to the provisions of th4 
Act. I 

If the claimant desires to prosecute the claim againsj: 
the third party he gives notice of his election so tb 
proceed, under Section 33 (a)^ and under Section 3^ 
(f)^ the employer is liable to pay as compensation i 
sum equal to the excess of the compensation payable 
over the amount recovered against such third persoij, 
subject, however, to the provision of Section 33 (g)® 


^U. S. C. Tit 33, § 933 (a). 

*U. S. C. Tit 33, § 933 (f). 

*U. S. C. Tit 33, § 933 (g). 
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that if the claimant compromises with such third per¬ 
son the employer is liable for compensation only if 
such compromise is made with his written approval. 

If, on the other hand, the claimant accepts compen¬ 
sation, such acceptance of compensation operates as an 
assignment to the employer of the rights of the claim¬ 
ant against the third party, under Section 33 (b)^ and 
the employer may then institute proceedings or make a 
compromise with such third person, under Section 33 
(d)“ and in such event, under Section 33 (e),^ the em¬ 
ployer, after deducting the expenses of the proceedings 
or compromise and the amount of benefits paid or for 
which the employer is liable, is required to pay the 
excess to the claimant. 

Section 33 (g)^ provides that if the claimant com¬ 
promises the claim against the third party without the 
written consent of the employer, the employer is liable 
for the excess of compensation over the amount re¬ 
covered from such third person only if such compromise 
is made with his written approval. The reason for this 
is obvious, since the etfect of the compromise is to re¬ 
lease the third party from further liability, thereby 
precluding any recovery by the employer. Congress 
evidently intended that the rights of the employer 
should not thus be prejudiced by any compromise made 
without his written consent. In this case it is con¬ 
ceded that no consent of the employer or of the insur¬ 
ance carrier was obtained, in writing or otherwise, and 
that the compromise was made wholly without the par¬ 
ticipation or acquiescence of either of them (R. 18). 

S. C. Tit. 33, § 933 (b). 

*U. S. C. Tit. 33, § 933 (d). 

»U. S. C. Tit 33, § 933 (e). 

*U. S. C. Tit 33, § 933 (g). 
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I 

An initial difificulty is encountered in the language 
Section 33 (g)^ to the effect that if a compromise with 
such third person is made by the claimant of an amounj: 
less than the compensation payable, ‘‘the employeij* 
shall be liable for compensation as determined by subi- 
division (e) only if such compromise is made with hii 
written approval.’’ The expression “subdivision (e)’j’ 
is obviously an error in the drafting of this section, th^ 
reference being clearly intended to be to subdivisioi^ 
(f), which defines the liability of the employer for th^ 
excess of the compensation over the amount of the re¬ 
covery from the third party in those cases in whicli 
the employee has elected to proceed against the thirji 
party. Unless this view is taken. Section 33 (g)^ be¬ 
comes unintelligible, as subdivision (e) relates to tl^e 
disposition to be made by the employer of the amoui|t 
received by him as the result of litigation against cjr 
compromise with the third person, undertaken by the 
employer under Section 33 (b) and (d)^ whereas Sec¬ 
tion 33 (g)^ relates exclusively to the liability of tlje 
employer when the claim against the third party jis 
asserted by the claimant; and it is Section 33 (fwhi(}h 
imposes the liability on the employer for the excess of 
the compensation payable over the amount received 
from the third party. Therefore, if the reference in 
subdivision (g) to subdivision (e) were taken literall[^, 
subdivision (g) would be meaningless, as subdivision 
(e) does not relate to a matter which is germane to 
subdivision (g), whereas the subject of subdivision (f) 
is germane to the subject of subdivision (g). 


^U. S. C. Tit. 33, § 933 (g). 

*U. S. C. Tit. 33, § 933 (b) and (d). 

*rr. S. C. Tit. 33, § 933 (f). 



This is the view taken by the Circuit Court of Ap¬ 
peals for the First Circuit in Jarka Corporation v. 
Monahan, 62 Fed. (2d) 588, 589, wherein the Court 
said: 


‘‘It is'clear, we think that there was an error in 
the reference to a previous section in subdivision 
(g) of Section 33. The reference obviously should 
have been to subdivision (f) and not subdivision 
(e).” 

Clerical errors or misprisions which, if not cor¬ 
rected, would render a statute incapable of reasonable 
construction will be corrected, and where the intent of 
the legislature is manifest but would be defeated by a 
literal adherence to the terms of a mistaken reference, 
the mistaken reference will be regarded as corrected. 

A 

A mistaken reference to a title, chapter or section 
number of a statute will be read as if made to the 
proper title, chapter or section number if enough ap¬ 
pears in the statute to indicate properly the legislative 
intent. 


Wilson V. Spaulding, 19 Fed. 304. 

Patton V. People, 229 HI. 512. 

Clare v. State, 68 Ind. 17. 

Tatlow V. Bacon, 101 Kan. 26. 

State V. Cross, 44 W. Va. 315. 

Watervliet Turnpike Co, v. McKean, 6 Hill (N. Y.) 
616. 

People ex rel, Fitch v. Lord, 9 App. Div. (N. Y.) 
458. 


In the light of this principle of construction. Section 
33 (g)^ presents no difficulty of construction or appli- 


cation, and, as was said in American Lumhermen^s 
Mutual Casualty Company v. Lowe, 70 Fed. (2d) 616, 
618,— 

“It is evident that either an acceptance of com¬ 
pensation under (b) or a compromise with a third 
person, and without written consent of the em¬ 
ployer under (g) constitutes a final election that 
will bar other remedies.’’ 

The appellant contends that she is entitled to the 
allowance of her claim for such excess of the compen -1 
sation as may be payable under the Act over thej 
amount received as the result of her compromise, in 
the absence of a showing that the employer or insur¬ 
ance carrier have been prejudiced by such compromise. 
Section 33 (g)^ is not susceptible of this interpretation, 
as it provides without any qualification or condition 
that the employer shall be liable where the case has 
been compromised “only if such compromise was with 
his written approval.” 

The appellant relies on Chapman v. Eoage, 296 TJ, 
S. 526, which arose under the compensation law of th^ 
District of Columbia, but the principle of that case i^ 
wholly inapplicable to the case at bar. In that cas^ 
the employee had been injured in the course of hi^ 
employment in a collision between a truck and a streej; 
car. He elected to, and did sue the street-car compan^ 
in the Supreme Court of the District of Columbia, ob^ 
taining a judgment in his favor, which was reversed 
by this Court upon the ground that the uncontradicted 
evidence established his contributory negligence so 
clearly that the trial Judge should have directed ^ 


verdict for the defendant, and this Court remanded 
the case for further proceedings, considering itself re¬ 
quired so to do by the rule of Slocum v. New YorTc Life 
Insurance Company, 228 U. S. 364.^ In the meantime, 
the employee’s main witness had died and, being with¬ 
out funds, he asked leave of the trial Court to proceed 
with a second trial in forma pauperis. Such leave was 
denied, presumably because it was thought a second 
trial would be fruitless, and the action was thereupon 
discontinued. 

The employee then made claim for compensation, 
which was resisted upon the ground that the employee 
had failed to pursue to final judgment his remedy 
against the third party, the statute of limitations hav¬ 
ing run in the meantime. 

The United States Supreme Court held that the 
insurance carrier was not discharged from its liability 
in the absence of a showing that it had been prejudiced. 
That case did not involve Section 33 (g)^ of the' Com¬ 
pensation Act, as no compromise with a third party 
was involved, but turned on the question of whether 
the liability of the employer under the general prin¬ 
ciples of suretyship, was discharged by the act of the 
employee, regardless of the question of prejudice; and 
it was held that unless there was prejudice the liability 
was not discharged. 

There is a vast difference between a claim against a 
third party prosecuted as was the claim in Chapman 
V. Eoage to the fullest extent possible, with a judgment 
of the appellate Court holding that on the evidence 
the trial Court should have directed a verdict for the 

^Baltimore & Carolina Line v. Redman, 295 U. S. 654, had not 
then been decided. 

*U. S. C. Tit. 33, § 933 (g). 
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defendant, and sending it back for a new trial instead 
of directing judgment for the defendant only because 
that was considered necessary under rulings of the 
United States Supreme Court,^ followed by a discon¬ 
tinuance after leave to proceed further in forma 
pauperis had been denied, as distinguished from a vol¬ 
untary settlement,—^particularly so when the statute is 
silent as to the circumstances disclosed in Chapman v. 
HoagCj whereas in the case of a compromise the statute 
is positive and direct. And a practical reason also ex¬ 
ists for this distinction. In Chapmcm v. Hoage the non¬ 
liability of the third person had been judicially deter¬ 
mined, whereas in the instant case the question of lia¬ 
bility had never been the subject of any judicial deter¬ 
mination, or of any determination except that of the 
claimant and her attorney that it would be to her in¬ 
terest to compromise the case. Under such circumj 
stances, if the employer, in order to be entitled t6 
invoke the provisions of Section 33 (g)^ were require4 


to show that prejudice to it had resulted from the com¬ 
promise, it would, if the claimant’s theory be accepted, 
be necessary in effect to have a trial before the Deputy 
Commissioner of the question of whether or not the 
third party was legally liable, whether, if the thirdL 
party litigation had been tried on its merits, the plaint 
tiff would have obtained a verdict, and if so, in what 
amount. No doubt it was for the purpose of avoiding 
this very situation that the statute in express terms 
provides that the consequence of such a compromise 
without the written consent of the employer shall be 

' See Slocum v. New York Life Insurance Company, 288 U. S. 364 
and cases therein cited. 

»U. S. C. Tit. 33, § 933 (g). 
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to bar any further claim against the employer. Or, 
to put the matter in another way, if the claimant com¬ 
promises with the third person without the written 
consent of the employer, it must be presumed that he 
has concluiied that such a compromise will yield him 
an amount in excess of the benefits conferred by the 
Compensation Act and has elected to accept such com¬ 
promise in lieu of such benefits; whereas, if he con¬ 
siders that the benefits of the Compensation Act will 
be more to his advantage than the compromise, he 
will reject the compromise (unless the written consent 
of the employer is obtained) and accept compensation, 
and thereby, under Section 33 (b),^ assign to the insur¬ 
ance carrier his rights against the third party. The 
statute, however, forbids him to release the third party 
from liability and thereby render nugatory the assign¬ 
ment of his rights against the third party, and there¬ 
after claim compensation. 

Another point of distinction between the case at bar 
and Chapman v. Hoage is that in Chapman v. Hoage 
the claimknt, although exerting himself to the utmost 
so far as the third party was concerned, had recovered 
nothing, and the effect of a disallowance of his claim 
for compensation would have been to leave him wholly 
without remedy; whereas in the case at bar the action 
of the claimant has been entirely voluntary and she has 
as the result of her voluntary acts received a substan¬ 
tial sum, namely, $1,995, an amount which it may be 
remarked incidentally is of sufficient magnitude to 
negative the argument made on her behalf that no 
legal liability existed in the third person. 


CONCLUSION. 


It is respectfully submitted that the decree of the , 
Court below should be affirmed. | 

Respectfully submitted, | 

ALLEN J. KROUSE, j 

Assistant United States Attorney for the j 

District of Columbia, I 

Attorney for Robert J, Hoage, | 

MORRIS SIMON, | 

LAWRENCE KOENIGSBERGER, j 
EUGENE YOUNG, j 

Attorneys for Mviual Life Insurance Com-\ 
pany of Baltimore and New Amsterdamj’ 
Casualty Company, j 
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APPELLANT’S REPLY BRIEF 


Your Appellant contends the question before the 
Court is—Can a damage suit against a third party 
commenced in circumstances indicating legal liability 
and probable recovery, be settled and discontinued 
by compromise, if there is a failure of proof, deipon- 
strating supposed subrogation rights to be nude and 
worthless, and the suit is prosecuted in a manner and 
to an extent as to preclude prejudice to and cqnfer 
benefits on the employer and compensated surety, I who 



are released only from the contract and statutory lia¬ 
bility under the Longshoremen’s and Harbor Workers’ 
Act, as judicially interpreted, upon a showing of preju¬ 
dice and loss to the subrogation rights. 

Appellees invoke Rule VIII (3b), of this Court, 
against Appellant’s Brief (p. 4) ARGUMENT/^ in¬ 
considerately of the ruling in Nicopole v. Love, 39 App. 
D. C. 342, 343, 347, where the Court says: 

* 

“While the rule is intended to require the specific 
statement of each error of the court below relied 
upon for reversal, it is equally intended to operate 
in the interest of brevity and clearness, and not 
as an avenue for the insertion of either argument 
or redundant matter.” 

2>. C. V. Chessin, 61 App. D. C. 260, 264, the Court says: 

“On appeal, it is the Court’s duty to give judg¬ 
ment after an examination of the entire record 
before the Court, without regard to technical 
errors or defects which do not affect the substan¬ 
tial rights of the parties.” 

28 U. S. C. A., Par. 391; 

Noble V. Crane, 39 App. D. C. 252. 

Your Appellant contends (R. p. 5, par 15) (R. 21-23) 
the action of both the Deputy Commissioner and the 
Court below is “CONTRARY TO LAW.” 

Appellees’ Brief (p. 7) contends: 

“The scheme of the Act * * • is to give to the 
employee or his dependents the benefit of the com- 
pensati<^n allowable or the amount that can be 
recovered from the third party, whichever is the 
greater, subject however to the provisions of the 
Act.” 


Your Appellant contends the scheme of the cW- 
pensation law is based on the theory that industlrial 
accidents whether dne to negligence of the worker or 
not should be borne by industry {Wheeling Corrugat¬ 
ing Co, Y, McManigal, 41 Fed. (2d) 593), and guaran¬ 
tees the maximum allowed under the scheduled provi¬ 
sions in a death case, subject to reduction by that w|iich 
is obtained from the third party supposedly respon¬ 
sible for damage; that the Act is remedial, one t^ be 
UberaUy construed, doubts resolved in favor of cl|iin- 
ant whose compensation rights cannot be diminished 
or ousted by sacrificing the cumulative to the disjlanc- 
tive, or by a theory of misprisions. | 

Appellees’ Brief (p. 8) contends the comproipise 
without consent has the **obvious** effect of a 


** release of the third party from further liability, 
thereby precluding any recovery by the employer. 
Congress evidently intended that the rights o^ the 
employer should not thus be prejudiced by any 
compromise made without his written consent.” 

The Appellees cite no case, nor did they show any 
prejudice. Cases formerly supporting Appellees’ view 
have been reversed, modified, criticized and distin¬ 
guished. Appellees disdainfully comprehend th^ re¬ 
ported decisions where the surety seeking that asjjrlum 
and subterfuge have afforded opportunity foi^ the 
Courts to express the contrary view. j 

The Court in Jas C, Woodward v. E, W, Conklin S 
Sons, Inc,, 171 App. Div. (N. Y.) 736, says: j 

“A compromise or release by an employee cjf his 
cause of action against a third party is ineffectual 
against the insurer without the approval o|f the 
latter. The release in such case does not prevent 
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the insurer from prosecuting the assigned claim 

against the third party, 

Sinclair Oil, etc,, v. State Comm,, 3 Pac. (2d) 438, 
442,443; 

Matta, V. Denning Erie, Worhs, etc,, 182 App. Div. 
(N.Y.) 907; 

Solomone \ v. Degnon Const, Co., 194 App. Div. 
(K Y.) 50, 51; 

Mercer v. Ott, 78 W. Va. 629, 638. 

Your Appellant contends that until the employer or 
compensated surety has made an award and paid com¬ 
pensation and obtained thereby a statutory assign¬ 
ment of subrogation rights there is no restraint on 
compromise; that proceeding in this manner the surety 
or employer prosecuting in their own right the third 
party litigation are protected from interference by 
compromise with the third party by the party entitled 
to compensation. No other view quite as readily ad¬ 
justs itself to the manner in which the Courts without 
limit or restraint have justified, or excused, or allowed 
compensation after discontinuance, settlement or 
compromise {all of equal effect and dignity), with the 
third party, notwithstanding the written consent of 
the employer or compensated surety had not been 
obtained, the avenue of a divergent view being clearly 
indicated as predicated on a showing of prejudice. 
Your Appellant does not excuse the generalities of 
Appellees’ Brief. The obvious^* certainty of what 
‘‘Congress evidently intended” (p. 8), they sacrifice 
(p. 9) to doubt of “an initial difficulty” they encounter 
in the language of Sec. 33(g), and immediately (p. 10), 
through the mechanics of a transpositional mispri¬ 
sion,’^ present their panacea, resolving favorably all 
doubts, “iw the light of this principle of construction 
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{misprision) Section 33{g) presents no difficulty of 
construction or application/^ erasing the problern of 
construction they attempt to raise, which never exis ted. 

Misprision^^ citations of Appellees’ Brief (p. 10) 
alford no elucidation of their argument or helpfulness 
to the Court in the problem of law stabilization: if a 
printer leaves oif two digits of four in reference to a 
statute: if one digit of three in a denominated section 
of a statute can be changed to bring into relationship 
like and intended subject-matter: if incongruity can 
be avoided rather than silly insistence on ill-related 
tax collection with election of Representatives: dr of 
clerkships with that of District users: or to avoid the 
miscarriage of justice on a collateral attack on the 
appointment of a judge, or jurisdiction of a Court,— 
there need be no admission to argument of the obvfous, 
for the cases cited refer to attempts at amendment, and 
of necessity some clarification was presently insistent. 

No such problem confronts the Court in the case 
at bar, nor did ‘‘misprision” confront the learned jus¬ 
tice in Jarka Corporation v. Monohan, 62 Fed. (2d) 
588, 589, who in his opinion does not argue or urge 
misprision/’ nor was ‘^misprision” necessary to his 
decision, but it was in all respect a side remark, char¬ 
acterized as obiter dictum, which is not binding oij this 
Court. Bartlett Trust Co, v. Elliott, 30 Fed. (2d) 200, 
alfd. 40 Fed. (2d) 351. 

Appellees do not argue the excerpt they cite (p. 10) 
was implemented to bar recovery. It was used oppos¬ 
itely, and with all severity of indictment of the {com¬ 
pensated surety the Court says (62 Fed. (2d) ^90): 

‘ ‘ The injured workman, or in case of his deajh his 
representative, if the option under Sec. 33 (a) is 
exercised, brings this action in his own rights, as 
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though no compensation act existed, and is entitled 
to receive whatever he or his representative may 
recoverf unconditioned hy the ActJ* 

Case at bar is a death case. ‘‘We are dealing with 
life not logic,” and the rigor of the law is abated to 
require a showing of prejudice to epsting subrogation 
rights before compromise without consent can stymie 
compensation. Mr. Chief Justice Holmes, speaking 
in Lochner v. 'New York, 198 U. S. 45, 76, says: 

“General propositions do not decide concrete 
cases. The decision will depend on a judgment 
or intuition more subtle than any articulate major 
premise.” 

It is, then, not hard reasoning to express that one 
learned in the law, characterizing as ‘‘meaningless^^ 
and “unintelligible^^ painstaking interpretation of the 
judiciary through a long line of decisions, could find 
nothing but torture, if they desired to recover or deduct 
items allowable under Section 33(e), by them expended, 
if the claimant, ill-motivated, interfered with third 
party litigation prosecuted by the sujety or the em¬ 
ployer. Would they then have read into the Act that 
(g) related “exclusively to the liability of the employer 
when the claim against the third party is asserted by 
the claimant^*? (Appellee’s Brief, p. 9.) 

The Chapman v. Hoage, 296 U. S. 526, was not im¬ 
plemented or bargained to preclude recovery, but 
rather (notwithstanding the identity of a discontinu¬ 
ance, a failure to prosecute to conclusion, and a com¬ 
promise, being one and the same thing, as alleged and 
contended for), the circumstances considered, to allow 
compensation, with the inescapable conclusions that 
without a showing of an existing subrogation right. 
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and prejudice or damage to it, compensation was allow¬ 
able, and that the election of Sec. 33(a) conformiiiig to 
‘‘manner as the Commission may provide,” was cjmu- 
lative (R..9,10), “for the right to sue the third party, 
but make claim or compensation for any deficiency.” 

American Lumbermen's Mutual Casualty Co. v. 
Lowe, 70 Fed. (2d) 616, 618, cited by Appellees’ jBrief 
(p. 11), does not control the case atJpar. Appellees 
studiously omit claim that Appellant made a finaf and 
unalterable election to gain the benefit of that decision. 
Thev could not because of the dual character df the 
election allowed by the Deputy Commissioner, to sue 
the third party and to claim compensation foij* any 
deficiency, howsoever arising, and without hindrance 
or restraint. Appellees do not implement the Lmnber- 
men’s case (supra) to support the inference df the 
Jarka case (supra) that the proviso “(e)” shoijild be 
“(f),” that it mechanized defeat to the claimai^t, but 
they do, and consistently, relegate as unimportant 
the same paramount feature of the case, the allo\vance 
of compensation and placing it upon the compef^sated 
surety the necessity of showing prejudice, for, dofes not 
Judge Campbell, speaking for the Court, at pa^e 618, 
say—and the question was— 


sue a 


“whether the claimant who has elected to 
third party wrongdoer could change her mv^d and 
claim compensation before first having Carried 
her suit to judgment in order to fix the deficiency, 


and holding that she could, and without first 
obtained the written consent, continues— 




aving 


“In our opinion some prejudice to the employer 
or the carrier from the discontinuance of the action 
ought to be shown in order to render the initial 
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election unalterable. Here there was none. "VMien 
the action was discontinued the statute had long to 
run so that the employer so soon as the widow 
determined to proceed became subrogated. There 
could be no final election where the widow was 
misled as to her rights.” 

How then can it be urged that ^larlin, the case at bar, 
proceeding with litigation with liability in the third 
party apparent, was not misled, when the only proof 
upon which any recovery could be predicated was repu¬ 
diated and denied? There must be a shovdng of preju¬ 
dice to the subrogation right, if subsisting. That is 
what Mr. Justice Adkins holds in Van Dusen v. Hoage, 
Equity Xo. 58,030, United States District Court for the 
District of Columbia— 

“Where it has been demonstrated that there is 
no hope of collecting any money by virtue of a 
suit agaiiist the third person, I think the require¬ 
ment of Section 33(f) is excused and the claim¬ 
ant’s action in not suing does not deprive him of 
his remedv here.” 

That is what Mr. Justice Groner, and the late Mr. 
Justice Hitz, contended for in the Chapman case when 
before this Court, as set out in Appellant’s original 
Brief (pp. 7-8), and followed by the unanimous opinion 
of the Unite<J States Supreme Court, reversing this 
Court. Chapman v. Hoage. 296 U. S. 526, 531, sancti¬ 
fies the view— 

“The rule that any modification of the principal 
obligation releases the surety is also abated in the 
case of a compensated suyety or indemnitor, who 
is discharged only so far as his right is shown to 
be in fact prejudiced. * * *” 


% 


9 


Marlin, the case at bar, stands in better grace tjhan 
Chapman—the statute of limitations had not run, &nd 
the surety could have brought suit, or joined in jher 
suit, but declined (E. 2, par. 5) (R. 14, 18), stipula ted 
and uncontradicted, for they had no witnesses (R. 14), 
and prejudice to the right of subrogation must ‘ ‘be 
shown,” not presumed. 

Appellees’ Brief (p. 12) contends ‘‘Ao” question of 
prejudice was raised by the Chapman case (supra), 
that the question was one, j 

“regardless of the question of prejudice that case 
did not involve Sec. 33(g) of the Compensation 
Act, as no compromise with the third party was 
involved”; (p. 11) “the principle of that case is 
wholly inapplicable to the case at bar.” 

Your Appellant has no design or scheme to inbor- 
rectly inform the Court, rather to bring thorough analy¬ 
sis and thought, and if we correctly read the briefs of 
the Chapman case (supra). No. 6412, in this Cdurt, 
and No. 151, October Term, 1935, United States Su¬ 
preme Court, we would with good grace remind Appel¬ 
lees that neither these briefs nor the decision supi^ort 
their view. The sections under discussion are set out 
at length; the questions coming on for review were a 
“voluntary discontinuance” and a failure to prese^jute 
to conclusion, not expressly mentioned in the Act, but 
classified and taken to be a “compromise,” supporting 
claim or prejudice to the subrogation right. 

Appellees’ Brief (p. 12) contends Chapman prose¬ 
cuted his case “to the fullest extent possible,” and to 
the “utmost.” Counsel for Chapman admitted on the 
record he “abandoned” the suit; counsel vs. Chapman 
contended “he had not prosecuted to the fullest extent. 
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and the United States Supreme Court, recognizing the 
case had not been fully prosecuted, says at page 529: 

‘‘Hence the only question for decision is whether 
the abandonment by plaintiff of his suit against 
the third party after the running of the statute 
of limitations had precluded the possibility of 
bringing another suit, and in the circumstances 
disclosed by the record is to be deemed so preju¬ 
dicial to the insurer’s right of subrogation as to 
operate as a discharge of its liability.” 

Counsel on the briefs in the Jarka case (supra), the 
Lumbermen’s case (supra), and in the Chapman case 
do not resort to folkwav and totality terms to canalize 
thought. It is argued eruditely (No. 6412, p. 11, and 
151, p. 20 [supra]) a discontinuance or a settlement 
is a compromise, citing Mr. Justice Cardoza, who now, 
so ably associating himself with the United States 
Supreme Court, and adopting the unanimous view of 
Chapman v. Hoage, 296 U. S. 526, 529-530— 

“We assume for present purposes that petitioner’s 
election to sue the third party followed by his 
discontinuance of the suit when the claim was 
barred bv the statute of limitations is sufficient to 
discharge respondent (surety) from its obliga¬ 
tions as 'an insurer, if prejudicial to its right of 
subrogation. We confine our investigation to the 
whether the fact of prejudice to this right 
is open to inquiry and, if so, whether the right is 
shown in the present circumstances to be so un¬ 
substantial that respondent has not in fact been 
prejudiced by its loss/^ 

It has always been a concordant and compatible view 
that as defined under the Act, a compromise is a settle- 
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ment, or a discontinuance, or a recovery without ]^ro- 
ceeding to final adjudication, to which prejudice to a 
subsisting subrogation right must attach to preclude 
compensation. j 

Your Appellant contends that PREJUDICE liust 
be shown, regardless of the scope of the hearing: or 
mechanics employed by the Deputy Commissioner 
choosing to ignore the mandate of the United Sbites 
Supreme Court of the Chapman case, then before him. 
The far-fetched surmise of Appellees, tinged with plau¬ 
sibility, is an unreasonable excuse which does viohmce 
to Section 23(A) of the Act, requiring the Deputy Com¬ 
missioner ‘‘TO BEST ASCERTAIN THE RIGHTS 
OF THE PARTIES,’^ regardless of common law or 
statutory rules of evidence or technical rules of 
procedure. 

It cannot be presumed^’ that $1995 obtained by 
claimant and tendered to the surety as an offset of an 
award could be by claimant “concluded” to be in ex¬ 
cess of that allowed under the compensation Adt, a 
maximum of $7500, $200 burial allowance, and attor¬ 
ney’s fees, of that such sum of $1995 is of “sufficient 
magnitude” to negative the argument no legal liability 
existed in the third person, for the third party denied 
liability as by claimant alleged (R. 3), and by Appellees 
contended (R. 17), stipulated and conceded by the mo¬ 
tion to dismiss (R. 19). 

The amount of compensation allowable to clainjiant 
in a death case, which is the case at bar, is readily ascer¬ 
tainable, it is fixed by statute, subject to reduction by 
that which is obtained from the third party, and if the 
position of appellees is to be taken as correct, that 
(e) in Section 33(g) should be (f), then the Deputy 
Commissioner is authorized to destroy the am<|)unt 
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statutorily provided in a death case by (g), and the 
surety would argue for it. Under (f) the surety 
is required to pay a sum equal to the excess of the 
amount which the Commission determines^ while under 
(g), the employer is liable for compensation up to the 
amount the claimant would he entitled to under the Act, 
and under (e) the surety is allowed reimbursement, if 
they conform to the requirements of the Act. 

All the Deputy Commissioner need have done, de¬ 
clining to accept in good grace the mandate of the 
Chapman decision (supra) requiring a showing of prej¬ 
udice, would' be, to “BEST ASCERTAIN THE 
RIGHTS OF THE PARTIES,” and accept for the 
record and review bv the Court if necessarv, the tender 
of testimony, that claimant had conferred a benefit on, 
and no prejudice was apparent to the employer or 
compensated surety. That having undertaken to exam¬ 
ine counsel for claimant, joined in by counsel for the 
surety and employer, without any objection (R. 18,19), 
he should haVe allowed claimant consistent with Sec¬ 
tion 23(a) of the Act to have stated for the record, 
according to her legal right, of how' the damage suit 
conceived fruitful of legal liability became barren. 

Your Appellant conceives her duty to the employer 
and compensates surety in undertaking the third party 
litigation to be that as expressed in the Chapman case 
(supra), page 532, “to prosecute the claim in a manner 
and to an extent which will avoid prejudice to the in¬ 
surer’s right of subrogation.” Your Appellant did 
that, and more. Your Appellant discharged her trust, 
conferring a benefit to a nude right of subrogation, the 
sum of $1995, tendered as an offset to compensation, 
and which, had it just been $5 saved the surety costs 
of litigation and counsel fees, interest on money it with- 
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held as compensation these years. Had claimant staged 
with the case headed for directed verdict, there would 
have been no benefits to confer, and had claimant gone 
through the useless gesture of “make-believe,’’ it womd 
have been at a sacrifice of a tender of a peace offerjing 
and gratuity, and nothing more. i 


Your appellant most respectfully submits a decfree 
for compensation; $200 burial allowance and attomdy’s 
fees should be awarded in this cause. 

Frank E. Long, 

Attorney for Appellant. 



F. Regis Noel, 

Of Counsel. 



